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OFFICIAL CAPACITY AND “ in 
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wf | Defendant S$ 
To the above named Defendant S: 
You are.hereby summoned and required to serve upon 
eo ee : 2 age oe ePiae ed ys r 14%" 


“ Philip B:’ Abramowitz, 


“e sage ° 
ee ee 


plainti. vorney , whose address 736 Brisbane Building, Buffalo, New YOrk 


fas. 2 Ree te MEW fs, 


i > Be 


an answer to the complaint which is herew‘th served upon you, within 60 days after service of this 
summons upon yon, exclusive of the day of service. If you fail to du so, judgment by default will be 


taken against you for the relief demanded in the complaint. 


ee ee ee eee oe om ee we Cr a ae ee me | eo ny 


Clerk af Court. 


"Deputy Cler’:, 


Date: July 25, 1974 {Seal of Court) 


> ‘ ow / 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NFW YORK 


ALBERT M. BILLITER: 


Plaintiff 
COMPLATNT 
ene cond ea ge oe 
wate Smcteg Woartec tvule acrcd 
MEMBERS OF THE UNITED CIV- 74 =-365 


STATES BOARD OF PAROLE, INDIVIDUALLY 
AND IN THEIR OFFICIAL CAPACITY ana 


THE UNITED STATES OF AMERICA 


Defendants 


Plaintiff, ALBERT M. BILLITERI, by his attorney, 
PHILIP B. ABRAMOWITZ, complaining of the Defendants, 
respectfully alleges: 

| 1. What Plaintiff, ALBERT M. BILLIT. I, .3 presently 

incarcerated in the United States : nitentiary at Lewisburg, 
Pennsylvania. 

2. That immediately prior to his incarcera*ion, the 
Plaintiff was domiciled in Buffalo, New York. 

3 That the UNITED STATES BOARD OF PAROLE and its 


representatives have b.en vested with exclusive authority by 


Congress to determine when an inmate should be placed on 


parole. 

4. That the UNITED STATES OF AMERICA is a sovereign 
eorowmabion, 

5. That on or about July 5, 1972, Plaintifé wis 
sentenced by the HON. JOH" O. HENDERSON, Chief Judge of the 
United States District Court for the Western District of 
New York to a term of five years imprisonment. 

6. That on or about March 1l, 1974, the Plaintiff 
became eligible for parole. 

7. That in a decision dated March 11, 1974, the 
UNITED STATES PAROLE BOARD denied Plaintiff parole giving as 


its reason: 


d 


| 
| 
i 
| 
| 
| 
. 
| 
| 
| 
| 


TN te Se ee ee ee 
OF re ee eee me ee 
ee eee = he 
oe 


Your release at this time would 
depreciate the seriousness of the 
offense committed and is thus in- 
compatible with the welfare of 
society. (See Exhibit "A" attached hereto 
and made a part hereof.) 
8. That no other explanation was given for the 
failure of the Plaintiff to be granted parole. 
9. That all administrative appeals have been denied 
and final decision was rendered on or about July 15, 1974. 
10. That the reasons for the Plaintiff being denied 
parole are capricious, arbitrary, totally without foundation, vague 
and unlawful. 
1l. That the PAROLE BOARD never gave the Plaintif€ .- 
“an opportunity for a hearing, which comports with due process 
' standards. 
12. That the Plaintiff's institutional record was not 
considered by the PAROLE BOARD. 
13. That Plaintiff was denied parole because ‘he is 
; secretly classified by the Government as "0.C." or "S.O." 
14. That the parole hearing and the decision not to 
grant parole violated Plaintiff's right to freedom of assembly 
" under the First Amendment of the Constitution; and cruel and 
i unusual punishment under the Eighth Amendment. 
15. That the parcele hearing and the decision not to 
|, grant parole violated the Plaintiff's right to due process and 
eval protection of the law in violation of the Fifth Amendment. 
16. That the decision to deny parole was in violation 
of the PAROLE BOARD's guidelines. 
17. That the parole hearing was in name only because 
the decision not to grant parole was made before the hearing 
. even began. * 
| 18. That the parole hearing and the PAROLE BOARD'S 


‘ decision denied the, Plaintiff his constitutional right to 


fundamental fairness. “Gg 


19. That the PAROLE BOARD considered information 


| 
j 
\ 
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! which the Plaintiff did not have an opportunity to see, let 


i 
|| alone rebut. 
i 


| WHEREFORE, your Petitioner respectfully requests that 


! this Court Order a new hearing for the Plaintiff wherein 
! 

| Plaineife will be given a hearing fully comporting with 
{ 


|}due process standards, and 


4 


if 
|, this Court declare that the reason given by the BOARD for 

jits denial of parole is arbitrary, capricious, unlawfu! and 
g vote as a matter of law, and 
i. 


WHEREFORE, your Petitioner respectfully requests that ! 
} 
! 
‘ 
{ 
| 


WHEREFORE your Petitioner respectfully requests that 


. { ! 

| I ehis Court Order that the Plaintiff be paroled. a 
\ 
‘ i 

DATED: Buffalo, New York 

July 25, 1974 i 


Ale b > Ab. 


;! ec BY ABRAMOWITZ 
ij Attorney for Plaintiff 

J Address and P.O. Address 

i 736 Brisbane Building lO 
i Buffalo, New York 14202 


{ 
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« 


RDER AND REASONS 


AME: REG. NO. 
Albert M. Billiteri 87332-132 
INST: DATE: j 
Lewisburg MAR 11 1974 
ORDER: - 
Continue to Expiration 
{ 
REASONS: 


sr release at this time would depre 
fense committed and is thus incompa 


ciate the seriousness of the é 
tible with the welfare of society. 
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UNITED STATES DISTRICT COURT GE : 
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ALBERT M. BILLITERI 


vs. 
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£O states NV 


Plaintiff \ 
ORDER _TO 
SHOW CAUSE 


MEMBERS OF THE UNITED STATES 


BOARD OF PAROLE, 
AND IN THEIR OFFICIAL CAPACITY and 


THE UNITED STATES OF AMERICA 


INDIVIDUALLY 


GCLV- 74 7369 


Defendants 


Upon the 


o'clock in the 


Government show cause at a Special Term of this Court to | 


be held on the .4 say of Agvet , 1974, at 


annexed Affidavit of PHILIP B. ABRAMOWITZ and 


upon all the pleadings and proceedings had herein let the 


noon of that day or as soon thereafter ' 


as counsel may be heard why an Order and Judgment would not ; 


be issued declaring the action taken by the UNITED STATES 


BOARD OF PAROLE arbitrary, capricious and unlawful; let 


the Government 
not be Ordered 
why this Court 


on parole, and 


ORDERED, 


further show cause way a new hearing should 
and let the Government further show cause 
should not Order the Plaintif<'s release 


it is further 


that service of this Order, together with 


the annexed Affidavit and Complaint made upon the 


an.) ae ee 


should be deemed good and sufficient service. — ' 


ENTER: 


Sworn to Store me chia. siasuccies 


United States Attorney's Office on the 24 day of Jel, P 


o'clock in the aLtofoon of that date 


weilelsbes Ta Gee | 
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UNITED STATES DISTRICT COUKT 
FOR THE WESTERN DISTRICT OF NEW YORK 
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a ee eel 


ALBERT M. BILLITERI 
Plaint 
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iff 


APFIDAVIT 


MEMBERS OF THE UNITED STATES 


BOARD OF PAROLE, INDIVI 
AND IN THEIR OFFICIAL C 


THE UNITED STATES OF AM 


Defend 
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SS Oa 


STATE OF NEW YORK) 
COUNTY OF ERIE )ss.: 
CITY OF BUFFALO ) 


DUALLY 
APACLITY and 


ERICA 


ants 


—— nn 


PHILIP B. ABRAMOWITZ, being duly sworn, deposes and 


says: 


1. That I am an 


attorney at Law duly licensed to 


practice before this Court. 


& 


That I have been -etained by ALBERT M. BILLITERI 


4 
i 
Ef 
a 
5 
cd 
i 
& 
5 
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Sworn to before me this, 


day of. 


PHILIP B. ABRAMOWITZ, being duly sworn, deposes and 


says: 


l. 


That I am an attorney at Law duly licensed to 


practice before this Court. 


2. 


That I have been retained by ALBERT M. BILLITERI 


to represent him in this ac ion. 


3. 


That the reason why ALBERT M. BILLITERI was 


denied parole according to the FAROLE BOARD was: 


4. 


Your release at this time would 
depreciate the seriousness of the 
offense committed and is thus in- 
compatible with the welfare of 
socicty. 


That in the case of United States v. Ken Candarini, 


369 F.S. 1132, Judge Travia of the Eastern District of 


New York ordered that: 


5. 


EPSTEIN, 


Mere pro forma language to the 
effect that ‘Your release at 
this time would depreciate the 
seriousness of the offense 
committed’ will not suffice. 


That I have spoken on this date with ETHAN LEVIN- 


the Assistant United States Attorney who handled 


Sent neeeeeeeeseeeereeees 
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~. 


ne 


‘ 


was not going to appeal this decision and that the Government 


would compl) with an Order’ of Judye Travia requiring all Federal 


. Prisons in the North East Region, which includes Lewisburg 


4 


Priscn, 


to cease art desist from denying parole based on 


the reason given the Plaintiff in this case. | 


i Sworn to before me this 


eS 


Notary Publ 
Sed tna Cun” YO 


-+A1ORE R. MARTOCHE 


Expwes 
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this case for the Government who advised me that the Government 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICY’ OF NEW YORK 


‘ os 


«ec eautinetpsiiiiatateaiitessteceiimataneinatcianciaa ae 
ALBERT M. BILLITERI, 


Plaintiff 


-V- 4 Civil Action 


File No. 74-365 


UNITED STATES BOARD OF PAROLE, et al., 


Defendants 


c_nssnss nena tac aaenaiaaiaaaiinaiainane 


Ul.cTED STATES BOARD OF PAROLE'S 
ANSWER TO PLAINTIFF BLLiLITERI'S 
SUMMONS, COMPLAINT AND ORDER TO SHOW CAUSE 


On 29 July 1974, there was served on the Government 
of the United States a Civil Summons, a Civil Complaint, an 
Order to Show Cause and a supporting Affidavit directed to the’ 


United States Board of Parole, named therein as @ defendant in 


this matter. 


4 \ ’ 
“ALL of these various documents deal with the same 
subject, the United States Board of Parole's denial of parole 


to plaintiff Albert M. Billiteri. 


> The gist of the plaintiff's argument , which is” 
buttressed on the case of United States v. Ken Candarini, 
369 F.S. 1132, is to the effect that the Parole Board failed 
to give plaintiff Billiteri a sufficient specific reason for 
ite denial of his parole application, thereby denying to 
Billiteri the “bare vettannbs of due process" required by 


Cardarini. 
On page 1137 of Candarini the Court said, 


What is required is that the Board 
set forth sufricient facts and 
reasons to enable a reviewing court 
to ascertain whether an abuse of 
discretlon has been committed and 
to enable the inmate to know why 

=i he has been denied parole... 


é* 


F 
é 
B 


é The Government, acting on behalf of the defendan?* 
United States hionind of Parole, et al., agrees that the above 
requirement is the requirénent to be applied in this case and 
submits that the Board of Parole'ts earlier Order and Reasons, 
given to plaintiff Billiteri on 11 March 1974, did not meet 
the requirements of rudimentary due process as set forth in 


Candarini. 


Wherefore, the Government hereby submits the Affidavit 
of John F. Sicoli, Senior Analyst, United States Board of Parole, 
wherein on page 2, paragraph 4, Mr. Sicoli states with specifi- 
city the reasons for the Board's denial of plaintiff Billiteri's 


parole. 


Since the Board has now complied with the requirements 
set forth in sndarini, the Goverittent respectfully submits that 
all the Sabi tzonental piaies + have beea complied with and that 
any further requests, petitions or demands of iie plaintiff 


Billiteri should be denied, 


. Respectfully ‘submitted, 
JOHN T. ELFVIN 


United States Attorney 
Western District of New York 


4% ba pe ° 
BY: me Oo \X debe 
DENNIS P. O'KEEFE 
Department of Justice Attorney 


“be 


—* DATED: Augusta \ , 1974 
AT: Buffalo, New York 


(c 


UNITED STATES DISTRICT CURT 


FOR THE WESTERN DISTRICT OF NEW YORK 


ALBERT M. BILLITERTI Civil Action File 
number 74365 
Plaintiff 
, a 


UNITED STATES BOARD OF PAROLE, et al 


Defendants 


] 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
ro 
J AFFIDAVIT 


I, John Sicoli, being duly Sworn, depose and 
state as enn 

I am the senior analyst assigned to the Northeast 
Regional Office of the United States Board of Pardle with 
offices at Scott Plaza II, Philadelphia, Pennsylvania. 

I have examined the file of Albert M. Billiteri, 
Siatotins Number 87332- 132, and find as follows: 

2, ur. Billiteri was convicted of Conspiracy and 
Extortionate Extensions of Credit on July 5, 1972 and 
received a Regular, Adult sentence, He was committed to the 
: United States Penitentiary at Leavenworth, Kansas on July 31, 
1972. He was transferred to the United States Penitentiary 
at Lewisburg, Pennsylvania on June 11, 1973. 

2. Mr. Billiteri became eligible for parole on 
March 3, 1974 under 18 USC 4202 and had his initial parole 
hearing on February 14, 1974. On March 12, 1974 the Regional 


Directors issued an order continuing Mr. Billiteri to expiration. 


x AUG 20 1974 «} 


& 


. Mr. Billiterj, ap~2aled his decision administratively - 


hind on July 3, 1974 the National Appellate Board entered an 
order affirming the previous decisions. 3 

3. The reason given to support the decision was: 
your release at this time would depreciate the seriousness 
of the offense committed and is thus incompatible with the 
welfare of society. 

4, Mr. Billiteri's offense behator was rated as 
a very high severity and he received a salient factor score 
of 6. Guidelines established by the ‘oard which consider 
these factors indicate a range of 36-45 months to be served 
before release for adult cases with ggod institutional 
program performance and adjustment. After consideration of 
all relevant factors and information pxesented it was found 
that a decision outside the guidelines was not warranted at 
this time. Therefore the Board ordered that Mr. Billiteri 
be continued to expiration. He has a mandatory release 


date of March 10, 1976 and a full. term date of July 3, 1977 


with one day of jail time. 


faa, F. Sicoli 
Senior Analyst 


United States Board of Parole 


Philadelphia 
Penrsylvania 


Subscribed and sworn to before me this es, day of August 1974, 


aS 
ree : 
. "a5 


Notary Public . 
NOTAZY PURLIC 1s 
Tinicum Township, Cel. Co, Px. 
"Sty Commission Expires Irn. 31, 1377 


evra 


i? 


~~ Deputy Cle. 


Date: July 25, 1974 {Seal of Court) 
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2ICT COURT 


_— 
OF NEW YORK 


j UNITED STATES DIS 
é WESTERN DIicTRICT 


_ ALBERT M. BILLITZRI 

; Plaintiff ADFIDAVIT 

: ~V3- Pile No. 74-365 
UNITED STATES BOARD OF PAROLE, ET AL 


says: 


pps 


een te Ne ee ee EEE A OS ee Hee 


1.° That I have been retained by Albert M. Billiteri 


to represent him in the above-referenced matter. This 


a samy 


Affidavit is submitt ed in response to the Affidavits of Dennis P. 
O'Keefe and John Sicoli. 


oe 
OO ne ND 0 Oe Cee mmm. os oe Os 


2. Mr. O'Kee + 2a his Affidavit of August 21, 1974, 


admitted that the case of United States v. Candarini, 369 FP. Supp. 
1132, is binding on this Court. 


5 
3. As cited hy Mr. O'Keefe, Candarini st-tes: 


—_— 


"What is recuired is that the Board fof Parole] 
set forth sufficrtent facts and reasons to } 
enable a reviewing court to ascertain whether ‘ 
an abuse of jiscretion has been committed and ‘ 
to enable the inmate to know why he has been ‘ 
denied parole. . ." (Emphasis supplied at 1137} ' 


4. Mr. O'Keefe's assertion that the requirements of 


na i a ene 
sa aaa = <== s-- = ag) type peimem 


Candarini have been complied with because of the Afficavit of 


John F. Sicoli, a senior analyst of the U. S. Board of Parole, 


oO eee et wn We 2 4 


is incorrect. 


— 


* 


5. In the first place, Mr. Sicoli apnears not even to 
know the crimo for which Mr. Billiteri is in jail for. de 
: states "Mr. Billiteri was convicted of Conspiracy and Extortion- | 
| ate Extensions of Credit". 
a bss } 6. In fact, Mr. Billiteri pled guilty to a simple (9 


f 


TOs ROLES AND 


Defendants 
STATE OF NEW YOR) 
COUNTY OF ERIE ) 83: 
CITY OF BUFFALO ) 
PHILIP B. ABRAMOWITZ, being duly sworn deposes and 


=> 


fa i eh“ = Ps z = Slit "| 
Leas tenia th 7. That in a decision dated March ll, 1974, the 

OCHE & CF. c¥sano i 

die ~egera Scee: 

Mao WY, '4y* 
*%) 75609"? 


UNITED STATES PAROLE BOARD denied Plaintiff parole giving as 


» 
' 
a 


its reason: 


. aa 


conspiracy count in violation of Title 18 U. S. Code §371. 
7. Mr. Sicoli's Affidavit in no way complies with the 


requirements of Candarini, t there is nothing in that Affidavit: 


-——— 


from which ‘: e Court can det. mine that the Foard did not abuse 
: its discretion in giving Mr. Billiteri a "salient factor score of 

6"-~(whatever that means). Further, there is nothing in the ! 
| Affidavit *o permit this Court to verify Mz. Sicoli's conclusory | 


: 
statoment "After consideration of all relevant factors and 
| information presented it was found that a decision outside the 
; guidelines was not warranted at this time". 

8. Further, Mr. Billiteri has the right to have the 


United States Board of Parole and not some bureaucrat within the 


| 9. In addition, neither Mr. Billiteri nor his 
' 


attorney were ever permitted to see "all relevant factors and 


Board of Parole give reasons for denying parole. | 


) information" which the Board of Parole or John Sicoli used in 
' making their decision, and neither Mr. Billiteri nor his 

attorney were eve: permitted to see the information on which ie 
Mr. Sicoli relied to give a "salient factor score of 6". 


10. The issue of whether or not Mr. Billiteri has 


the right to see and examine the evidence which was used. against 


him goes directly to the heart of the fact-finding process. 


WHEREFORE, it is respectfully requested that this 


Court grant. the Plaintiff's motion and order this case remanded 


given a parole hearing where minimal due process is observed-~ 


to the Board of Parole with instructions that Mr. Billiteri be 
; @t the very least Mr. Billiteri should have the right to see and ! 
! 


| 
| 


examine what evidence the Board of Parole used in denying him 


his parole, and present witnesses and evidence on his own behalf, 


Sworn to before ne this 
dey of August, 1974. 


> 
: de ~~ quemece-~0----= ~- 


| 
Philip B. Abramowite | 
i 
i 


3 s > on a ae: 


‘ @ecision denied the, Plaintiff his constitutional right to 


fundamental fairness. “G 
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' UNITED STATES DISTRICT COURT 


- COUNTY OF ERIE ) ss.: 


a et ae mae aoe semen wn met ae 


: attorney with the Department of Justice. 


‘ 


, 


— 


19. That the PAROLE BOARD considered information 


WESTERN DISTRICT OF. NEW YORK 


ALBERT M. BILLITERI 
Plaintiff 
AFFIDAVIT 
File No. 74-365 
UNITED STATES BOARD OF PAROLE ET AL 


Defendants 


i 


STATE OF NEW YORK) 
CITY OF BUFFALO ) 
PHILIP 3. ABRAMOWITZ, being duly sworn, deposes and 
says: | 

1. That this Affidavit is submitted in further 
response to the Affidavits of John Sicoli, a senior analyst of 


the United States Boaxd of Parole, and Dennis P. O ‘Keefe, 


2. In paragraph 7 of his Affidavit, Mr. Sicoli nakes 


an egregious error which vitiates his entire analysis of Albert 


M. Billiteri's file. 


3. Mr. Sicoli states that "Mr. Billiteri was convicted 


, of Conspiracy and Extortionate Extensions of Credit on July 5, 


1972..." _ (Emphasis supplied). 
q 
4. As can be seen from Plaintiff's exhibit "2" (a 
portion of the transcript of the plea) and "B" (order for 


dismissal) attached hereto and made a part hereof, there was, 


‘ according to Judge Henderson, “no question" that Mr. Billiteri 


and 
pled only to a violation of Title 18 United States Code §37]// that 


the other four counts of the indictment were dismissed. 

5. In detemaining whether or not a person should get 
parole, the Parole Board uses a grid as published in 38 Federal 
Register 31942 (1973). 

6. A person with a "salient factor score of 6", which 


a) 


Mr. Sicoli says is Albert Billiteri's salient factor score, who 


was in prison for Extortionate Extensions of Credit in violation 


of Title 18 United States Code §892, which Mr. Sicoli says 


Albert M. Billiteri is in prison for, would be rated as "a very 


. high severity" and would be required to serve "36-.5 months... 


ts Se ee ee 
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ge 
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before release" as Mr. Sicoli has stated. (See Mr. Sicoli's 


Affidavit, paragraph "4") 


7. However, Albert Billiteri has not been convicted nor 


has he pled guilty to Extortionate Extensions of Credit as Mr. 
Sico*.i put tieeie and, therefore, the Board has violated its own 
tule ana acted totally outside of its own guidelines in giving 
Mr. Billiteri a "very high" severity rating, requiring a 36-45 
month sentence. . ee a 

8. All of the other classifications under "very high" 
severity ratings carry penalties of between 15 and 25 years. . 
They include armed robbery, drugs--heavy narcotics, and extortion. 
j 9. Mr. Billiteri's crime, falling within the 5 year 
range, appears to be within the “moderate" category di tates 
by the Board of Parole, which inclvde crimes which carry 
penalties in the range of between 2 and 10 years. Thase crimes 
include bribery of public officials, mailing threatening 
communications, possessing and transporting stolen property, end 
the possession, purchase or sale of .itered weapons or machine 


guns. A person with a salient factor score of 6 who falls into 


this category is eligible for parole under the guidelines between ° 


: 


16 and 20 months. As of the first week of September of this year, 
Mr. Billiteri will have served 26 months. 

10. Even if Mr. Billiteri's conspiracy count, which 
carries a maximum penalty of only five years is lumped in with 
the "high" offense category, which includes crimes carrying 
penalties of between 10 and 20 years such as bank burglary, 
robbery, and manufacturing counterfeit currency, Mr. Billiteri 
would still, under the Board's guidelines, be required to serve 


only between 20 and 26 months, and thus be released on parole at 


; 


the present time. 


“11. It would’ be difficult for Mr. Sicoli to claim that 


_ a decision outside the guidelines is appropriate in this case 


eee een ne eee 


Se 
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because in paragraph "4" of his Affidavit he states "It was found 


that a decision outside the guidelines was not warranted". 


WHEREFORE, it is respectfully requested that this Court | 


. find that in this case the Board of Parole did not comply with its 


own rules and regulations and that Mr. silliteri be ordered 


released on parole forthwith. ; /) 


whheS delnac 


ilip B. A ramowitz ; 


Swo-n tc before this 


x ye day of August, 1974, 


PAUL J. LOONE 

Notary Public, Stare cl New YorR 
Qualified in Ene County q 
My Commission Expices March 20, 19 7 yi 
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MR, 


O'KEEFE: 


THE COURT: ~ 


MR, 


O'KEEFE: 


THE COURT: 


MR. 


THE 


MR. 


THE 


MR. 


BOREANAZ: 


ee 


COURT: 


BOREANAZ 


COURT: 


BILLITERI: 


pomineas 
cCiame . Do youw think wea have xully 


complied with Criminal Rule 117 
Yes, your Honor. 


You have no. suggestions for further 


inquiry of these defandants within the 
purview of that rule‘ 

No, your Honor. 

All right. Now, Mr. Billiteri, what 
is your plea to Count I of this indict- 
ment, Criminal 1970-197? 

Your Honor, alleging. a violation of 
‘Title 18, Section 371. The reason 1 
add that, your Honor, is that there is 
some question Here as to what this 
count alleges, and I want to be certain 
that my client is pleading to a violatiaqn 
of Section 371. : 
There is no question, you are pleading 
to Title 18, United States Code, Sectio 
371, that is, the conspiracy to violate 
certain other laws with respect to loan 
sharking. ne m ’ 
That viojation my eatine will plead 
guilty to, your Honor. 

I want to hear you, Mr. Billiteri. Is 
that your plea? 


Yes, sir. 


| 4 
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DESICIAL AEPORTER, U.S. OISTA'CT COUAT 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-vVs- Criminal Noo 1970-197 


ALBERT M. BILLITERI 


a ee 


ORDER FOR DISMISSAL 


Pursuant to Rule 48(a) of the Federal Rules of Criminal 


Procedure and by leave of Court endorsed hereon, the Acting 


United States Attorney for the Western District of New York 


hereby dismisses Counts 2, 3, and 5 of the indictment 


- against ALBERT M. BILLITERI, defendant. 
— 


Acting United States Attorney 


Leave of Court is granted for the filing of the foregoing 


dismissal. ( 
{ ie 1 
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( “oe ad States District Judge 
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BILLITERI 
Plaintiff 
Defendants 
MARTOCHE & COLLESANO 
Attorneys for Plaintiff 
Office and Post Office Address 
74 Niagara Souare 
Buffalo, New York 14202 
Phone: 855-0717 


Service of a copy of the within is 


hereby admitted this 


State of New York 
WESTERN DISTRI 


 UNTTER... STATES. DISTRIESURT 
‘TED STATES BOARD. OF 


County of 
ALBERT M. 
2.ROLE ET AL 
Affidavit 


eeeeeee 
SPereresereocosece 


+» and duly 


is a copy, duly 


Peeeeseseeesences: 


scood Dooveree 


for..... 


MARTOCHE & COLLESANO 
74 Niagara Square 
Buffalo, New York 14202 


° Attorneys for 
Office and Post Office Address 


ganted in the within entitled action, 


gir : Take notice of an.. 


“of which the will.’ 


f 
_ entered in the office of the Clerk of the 


IN THE UNITED STATES DISTRICT COURT 
\ FOR THE WESTERN, DISTRICT OF NEW YORK 


i 


ALBERT M. BILLITERI, 
Plaintiff : 


-v- ° Civil Action 
File No. 74-365 


UNITED STATES BOARD OF PAROLE, et re 
Defendants 


A 


UNITED STATES BOARD OF PAROLE'S SUPPYLEMENTAL 
ANSWER TO PLAINTIFF BILLITERI'S SUMMONS, 
COMPLAINT AND ORDER TO SHOW CAUSE OF 
25 JULY 1974, TO HIS SUPPLEMENTAL AFFIDAVIT 
RECEIVED BY THE GOVERNMENT ON 26 AUGUST 1974 
AND TO THE PLAINTIFF'S SUPPLEMENTAL AFFIDAVIT 
OF 27 AUGUST 1974 RECEIVED BY THE GOVERNMENT 

ON 3 SEPTEMBER 1974 


On 29 July 1974, there was served on the Government of the United 
States a Civil Summons, a Civil Complaint, an Order to Show Cause and a 
supporting affidavit annexed thereto, all naming the United States Board of 
Parole, et al. as defendants in this case. The Government submitted an 


Answer on 21 August 1974. 


On Monday morning, 26 August 1974, the morning that a hearing was 
scheduled with regzrd t: “his matter, the Government received the first 
supplemental afficavit of ime Plaintiff and the Court directed the Government 
to file a written answer “y 9 September 1974. On 3 September 1974, the 
Government received the Plaintiff's second supplemental answer dated 


27 August 1974. 


Directing its attention to the original Civil Summons and Complaint, 


*.e Covernment answers as follows: 


Allegations one (1) through seven (7) are admitted; 


Allegations eight (8) through nineteen (19) are denied. ai 


eee 


The Government now turns to the legal arguments posed in the three 


affidavits which now support the Show Cause Order of Plaintiff, Billiteri. 


The first two affidavits deal with the same subject, the allegation 
that the reason given by the Parole Board for the denial of parole to Plaintiff, 
Billiteri, was insufficient and therefore a denial of "rudimentary due process" 
required by United States v. Jos. Candarini, 369 F.S. 1132. In its auswer of 
21 August 1974, the Government admitted that Candarini was controlling, admitted 
that the Board of Parole's Order and Reasons of 11 March 1974 was insufficient, 
and, in an attempt to ati with Candarini, provided to the Court and to Plaintif 
Billiteri, the 16 August 1974 affidavit of one John F. Sicoli, Senior Analyst, 


United States Board of Parole. 


Plaintiff's first supplemental affidavit alleged that the Sicoli 
affidavit was insufficient and therefore denied to Plaintiff, Billiteri, the 
“rudimentary due process" required by Candarini, the case upon which the Plaintiff 


relies. 


The affidavit of John F. Sicoli, read in the light of and in conjunction 
with the Board of Parole's Parole Regulations of June 5, 1974 (see copy of Parole 
Regulations, attached) is almost exactly the same as the Board's finding in the 
Candarini case which Judge Travia found to be sufficient and therefore meeting the 
“rudimentary due process" requirements of his order in the case (See copy of Judge 
Travia's Order of 4 April 1974 and the Board's Order and Reasons re Jos. Candarini 


of 22 March 1974, attached). 


Wheréfore, since the Government and the Plaintiff both agree that 
Candarini is controlling and since the Government has submitted virtually the 
same information found sufficient by the Candarini Court itself, the Plaintiff's 


argument of insufficiency must fail. 


The Plaintiff's second supplemental affidavit poses a new argument; 
namely, that the Parole Board's findings were based upon an erroneous premise. 28 


~é; ove TG. Plaintifs: states -that-he-vas tiever convicted OF Cotispitacy and EXtoveLonabe” Ne 


Extension of Credit, as set forth in Sicoli's affidavit, but of Conspiracy only, 
and in support of this contention submits a portion of a transcript of the plea 


of Plaintiff, Billiteri. 


The Plaintiff's contention is true as far as it goes; however, as the 


Court is well aware, a defendant cannot be convicted of Conspiracy only, but must 


be convicted of a Conspiracy to violate some other law of the United States, in 


this case 18 U.S.C, 891 et seq., Extortionate Credit Transactions. 


Relying upon his own false premise then, the Plaintiff goes on to 


compare his conviction to bribing public officials, mailing threatening communica- 


tions, etc., a moderate category crime (see Parole Regulations attached, page 


20031, "Moderate"). He then finds that since his crime falls in a moderate 
category, he should now be eligible for parole. The Board, on the contrary, found 


the Plaintiff's offense within the very high category, Extortion (see Parole 


Regulations, page 20031, "very high".). 


Turning to the Hobbs Act, 18 U.S.C, 1951, the classic extortion statute, 


we find the term extortion defined as follows: 
“The term ‘extortion’ means the obtaining of property 
from another, with his consent, induced by wrongful 
use of actual or threatened force, violence or fear. " 


18 U.S.C. 891, the section the Plaintiff was convicted of cc -viring to 


violate, defines an extortionate means as follows: 


r “An extortionate means is any means which involves the 


use, Or an express or implicit threat of use, of: violence 
or other criminal means to cause harm to the person, 
reputation or property of any person." 

The Court's attention is also directed to the first two footnotes at the 


bottom of page 20031 of the regulations which state: 


1. If an offense is not listed above, the proper category 
may be obtained by comparing the severity of the 
offense behavior with those of similar offenses listed. 


2. If any offense behavior can be classified under more 


than one category, the most serious applicable 
category is to be used. 


Comparing the definitions and considering the footnotes instructions, 
it becomes apparent that the Board properly determined Plaintiff, Billiteri's, 


category as very high, extortion. 


Since the Board has now complied with the "sufficiency" and "rudimentary 
due process" requirements of Candarini, and since the Board has correctly categorized 
Plaintiff, Billiteri's, conviction as very high, extortion, the Government submit. 
that it has complied with all of the petitioner's valid requests, and that any 


further requests, petitions, or demands of the Plaintiff should b2 denied. 


Respectfully submitted, 


JOHN T. ELFVIN 
United States Attorney 


wi: lai nd ee 


DENNIS P, O'KEEFE 
Department of Justice Attorney 


DATED: = Sac tan , 1974 ; ; 
= 


AT: Buffalo, New York 


sea 


fie mer. 


RECEIVED . 


UNITED STATES DISTRICT COURT JSUL2 8 1974 
FASTEN DISTRICT OF NEW YORK 


YI. S. BOARD OF PAROLE 
ee ee 2 


IN THE MATTER OF THE APPLICATION 


OF JOSEPH CANDARINI, BALTAZAR ORDER 
SIERRA CORREA, ESTEBAN J. MONTOYA, 
ROBERT TORRES, ALBERTO SALIZAR Ta ©. 247i 1 
PALACIO, NICHOLAS THOMAS BELVEDERE, ts C L472 
RONALD COSTA and BERNARD WILLIAMS, 73 ¢ 1473 
73 C 1493 
Petitioners, ta:G 2573 
73 C 1582 
-agaiast- 43-6, S0Le 
73 C 1632 


THE UNITED STATES BOARD OF PAROLE, 


Respondents. 


A Decisicn and Order of this Court, dated 
January 25, 1974 having been filed and requiring that the 


@efendant Board of Parole submit to this Court, within 


60 days of that date, proposed regulations implementing 


“pilot project" operating within the Northeast Region 
on a permanent basis and further that the defendant Board 


of Parole provide written factual statements and reasons 


ee eres 8 ete | <email eee 


| 

| 

| 
the appellate procedures then being used in the so-called 
to inmates whose applications for parole have been denied, 
sufficient to apprise those inmates why they have been 
denied parole and how they are to better regulate their 
future conduct, commencing no later than 60 days from the 
date of that Decision and Order, and, application having 


been made by EDWARD JOHN BOYD V, United States Attorney 


for the Eastern District of New York, by Assistant United 


States Attorney ETHAN LEVIN-EPSTEIN, in these matters on 
March 27, 1974; and it appearing to the satisfaction of the |- 
Court: 

1. That the defendant Board of Parole has made 


a good faith effort to comply with the Order of the Court 


within the sixty days, and; 

2. The Court being satisfied that the aebeadint 
Board of Parole will continue, with all deliberate speed, 
to further implement the mandate of the Decision and Order 
in the remaining regions of the Board of Parole, 

NOW THEREFORE, IT IS ORDERED that that portion of 
the Decision and Order of this Court dated January 25, 1974, 
relating to’‘inmates incarcerated in institutions comprising 
the Northeast Region of tie United States Board of Parole 
be stayed until April 1, 1974 and further that that iedaae| 
of the aforementioned Decision and Order relating to inmates 
outside of the Northeast Region be stayed until nechinbex 31, 
1974 with leave granted to reapply for further extension 
should that become necessary due to circumstances beyond 


the control of the Board of Parole. 


April 4, 1974 


mel 


Dated: Brooklyn, New York ; 


SO ORDERED: , ee 


HONY J. TRAVIA 
United States District Suage | 


| 
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U. S. BOARD OF PAROLE 


ORDER AND REASONS AS OF JULY 25, 1973 


NAM: JOSEPH CANDARINI His. HO.: 76120-158 


INS: DANBURY DAK: March 22, 1974 


ORDER: CONTINUE TO EXPIRATION 


REASONS : 


Your offense behavior has been rated as Moderate 
severity. You have a salient factor score of 7. 
Guidelines established by the Board which consider 

the above factors indicate a range of 16-20 months 

to be served before release for Adult cases.with 

good institutional adjustment and program performance. 
You have been in custody a total of 7 months. 

After careful consideration of all relevant factors 
and information presented, it is found that a decision 
outside the guidelines at this consideration does not 


appear warranted. 


— -. 


UNITED STATES DISTRICT COURT 


FOR THE WESTERN DISTRICT OF NEW YORK 


ALBERT M. BILLITERI Civil Action File 


number 74365 
Plaintiff 


V. 


UNITED STATES BOARD OF PAROLE, et al 


J 
J 
] 
J 
J 
J 
J 
J 
J 
J 
] 
] 
J 
J 


Defendants AFFIDAVIT 


I, John Sicoli, being duly sworn, depose and 


state as follows: 
I am the senior analyst assigned to the Northeast 
Regional Office of the United States Board of Parole with 
offices at Scott Plaza II, Philadelphia, Pennsylvania. 
I have examined the file of Albert M. Billiteri, 
Register Number 87332-132, and find as follows: 
1, Mr. Billiteri was convicted of Conspiracy and 


Extortionate Extensions of Credit on July 5; 1972 and 


received a Regular Adult sentence. He was committed to the 
United States Penitentiary at Leavenworth, Kansas on July 31, 
1972. He was transferred to the United States Penitentiary 
at Lewisburg, Pennsylvania on June 11, 1973. 


2. Mr. Billiteri became eligible for parole on 


March 3, 1974 under 18 USC 4202 and had his initial parole 


att a ‘Sri va2 


hearing on February 14, 1974. On March 11, 1974 the Regional 


st 
cei 


anne aene E> 


Directors issued an order continuing Mr. Billiteri to expiration. 


N 

Mr. Billii ~ appealed his decision administratively 
and on July 3, 1974 the National Appellate Board entered an 
order affirming the previous decisions. 

3. The reason given to support the decision was: 
your release at this time would depreciate the seriousness 
of the offense committed and is thus incompatible with the 
welfare of society. 

4, Mr. Billiteri's offense behavior was rated as 
a very high severity and he received a salient factor score 
of 6. Guidelines established by the Board which consider 
these factors indicate a range of 36-45 months to be served 
before release for adult cases with good institutional 
program performance and adjustment. After consideration of 
all relevant factors and information presented it was found 
that a decision outside the guidelines was not warranted at 
this time. Therefore the Board ordered that Mr. Billiteri 
be continued to expiration. He has a mandatory release 
date of March 10, 1976 and a full term date of July 3, 1977 


with one day of jail time. 


pe 
‘ John F. Sicoli 


Senior Analyst 


United States Board of Parole 


Philadelphia 
Pennsylvania 


Subscribed and sworn to before me this \ is day of August 1974. 


Notary Public 
NOTARY PUSLIC 
Tinicurm Township, Cel. Co., Pa. 
Wy Commission Expires Jon £1, 1977 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


x oe 


TT 
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ALBERT M, BILLITERI, 


Plaintiff 
wadin 7 CIVIL ACTION 
UNITED STATES BOARD OF PAROLE, et al, File No. 74-365 
Defendants 


UNITED STATES BOARD OF PAROLE'S SECOND SUPPLEMENTAL 
ANSWER TO PLAINTIFF BILLITERI SUMMONS, COMPLAINT AND 
ORDER TO SHOW CAUSE OF 25 JULY 1974, TO HIS SUPPLEMENTAL 
AFFIDAVIT RECEIVED BY THE GOVERNMENT ON 26 AUGUST 1974, 
TO THE PLAINTIFF'S SECOND SUPPLEMENTAL AFFIDAVIT OF 

27 AUGUST 1974, TO THE PLAINTIFF MEMORANDUM OF LAW OF 

12 SEPTEMBER 1974 AND TO THE PLAINTIFF'S LETTER OF 

17 SEPTEMBER 1974 


The following summarizes the events in this matter: 


1. On July 5, 1972 the plaintiff, ALBERT M, BILLITERI, was convicted 
of conspiring t.o violate the Extortionate Credit Act, 18 U.S.C, 891 etc. He 
was sentenced to five years in the custody of the Attorney General and was 
fined $10,000 (which is the subject of another civil suit presently before this 
Court). s 

2. BILLITERI was committed to the United States Penitentiary at 
Leavenworth, Kansas, on July 31, 1972, and later, at his request, was transferred 
to the United States Penitentiary at Lewisburg, Pennsylvania on June 11, 1973. 
One of the reasons for granting this request was so that BILLITERTI might be 
closer to his family. 

3. BILLITERI became eligible for parole on March 3, 1974 and had his 
initial parole hearing prior to that time, on February 14, 1974. On March Ll, 
1974 the Regional Directors of the Board of Parole issue® an order continuing 


Mr. BILLITERI'S custody. 3G 


‘ -* 

re BILLITERI appealed the decision administratively and on July 3, 
1974 the National Appellate Board of the United States Board of Parole entered 
an order affirming the earlier decision. 

5. On July 29, 1974, there was served on the Government of the 
United States a Civil Summons, a Civil Complaint, an Order to Show Cause with 
a supporting affidavit annexed thereto, all naming the United States Board of 
Parole, et al. a& defendants. The gist of the plaintiff's original argument 
was to the effect that the Board had failed to give him a specific reason for 
its denial of his parole. 

6. On August 21, 1974, the Government answered the plaintiff, and 
through an August 16, 1974 affidavit of one John Sicoli, Senior Analyst for the 
United States Board of Parole, attempted to eomeiy with the specificity and 
"rudimentary due process" requirements of Candarini, the case upon waich the 
plaintiff relied. 

7. On Monday, August 26, 1974, the plaintiff served upon the Govern- 
ment a supplemental affidavit which charged that the Government had not, through 
the affidavit of John Sicoli, complied with Candarini. The Government maintains 
that it has and relies on its answer of August 21, 1974. 

8. On September 3, 1974, the Government received a second supplemental 
affidavit which did not direct itself'to the question of the sufficiency of the 
Board's answer, but now challenged the answer as having erroneously cited the 
original violation of which the plaintiff stands Sinisa 3 

9. On September 5, 1974, the Government answered and specifically 
refuted both arguments; (1) The argument as to sufficiency of the answer, and 
(2) the answer as to the error in the affidavit. 

10. On September 13, 1974, the Government received a lalla of Law 
from the plaintiff which takes an entirely new course. This memorandum implies 
that because of the lag in the administrative channels of the Board of Parole, the 
plaintiff should be released to his State detainer immediately. This argument is 
without foundation. The entire time taken to exhaust his administrative remedies 
ran from February 14, 1974 to July 3, 1974, which is more than reasonable. Ql 


Moreover, since July 25, 1974, the plaintiff has had a number of opportunities to 


x -e 


have his day in Court and has been allowed to wander far afield from the 


argument originally posed in his Order to Show Cause. 


11. On September 17, 1974, the Governm ~ received, via cover letter, 


a copy of a decision from the U.S. District Court for the Middle District of 
Pennsylvania titled Craft v. Attorney General of the United States, et al., 
Civil No. 74-439. The holding in this case was to the effect that Craft be 
granted a new hearing by the Yoard of Parole within thirty doys or, if such 


hearing were not granted, the plaintiff was to be discharged. 


The Government does not argue with the decision in the Craft case 
which involved a very young man, a first offender and one who apparently made 
a real rehabilitative effort involving taking college courses, etc. However, 
it would seem to be at odds with the defense's legal memorandum referred to in 
paragraph ten above which, on the contrary, scorns a nvew hearing and demands 


immediate parole to the plaintiff's State detainer. 


I spoke to Assistant U.S. Attorney Michael McDowell, who is assigned 
to Lewisburg, Pennsylvania, a division of the Middle District of Pennsylvania, 
in regard to the Craft case. He advised me that most of the decisions coming 
out of the Middle District of Pennsylvania, including a recent decision by the 
Chief Judge of that District, hold contrary to the Craft case. Mr. McDowell 
is forwarding to me some of these decisions which I wili make available to the 


. 


Court and to the defense. 


With all of the above in mind, the Government submits that plaintife’ 
request for relief has been granted and that any further requests, petitions or 
demands should be denied. 

Respectfully submitted, 


JOHN T, ELFVIN 
United States Attoi. cy 


BY: ee,” 3 ) g 


DENNIS P, O'KEEFE 
Department of Justice Attorney 


DATED: eee chs toon cS , 1974 AT: BuHalo, New YorK 


AT: Buffalo, New York. 
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SIR: ‘Take notice of an CRDER, of which the within is a copy, 


duly granted in the within entitled action on the 25th day of 


November, 1974 » and entered in the Office of the 


Clerk of the United States District Court, Western District of 


New York, on the 25th day of November, 1974 t 
Fe nl aimionaient ae, 


Dated: Buffalo, New York 


Novenbe> 26, 1974 


JOHN K, ADAMS, Clerk 
U.S. District Court 
U.S. Courthouse 
Buffalo, New York 14202 i 


JOHN K, ADAMS, Clerk } 
U.S. District Court ; 
U.S. Courthouse 

Buffalo, New York 14202 
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EVA M, FASO, Notory Public 


Delaware Co., Pa, 
My Commission Bpiras Octobor 2, 1978 
Y F 


Tinieum Twp., 


I, Joseph Pokinski, being duly sworn, depose and state: 

1. Iam the Administrative Examiner of the Northeast 
fegion of the U. S. Board of Parole with offices at Scott Plaz 
No. 2, Industrial Highway, Philadelphia, Pennsylvania. 


2. I have been apprised of the order of the Honorable 
John T. Curtin, U. S. District Judge for the Western District 
2 © 
of New York on November 26, 1974, regarding the case of Albert M. 
Billiteri, Register No. 87332-132 vs. U. S. Board of Parole. 
> Oo 
In compliance with that order the Northeast Regional Director, 


m , a 


Curtis C. Crawford, ordered an Examiner Team to conduct a 


} 


parole hearing for - Billiteri on December 11, 1974, at the 
3. Mr. Billiteri's case has previously been designated 
by the Board as an original jurisdiction case pursuant to 28 


C.F.R. 5.17. In accordance with that regulation the five 


Regional Directors of the Board are required to make the determi- 


4 


nation regarding parole by reviewing the summary of the December 


hearing. Because of the distances involved the Regional Directo! 


11 


) 


review all original jurisdiction cases at their quarterly meetings. 


The next meeting will take place on January 13, 1975 at their 


North Central Region, Kansas City, Missouri. At that time the 


soard will decide the appropriate action to be taken as a result 
of the December 11 hearing. ah ome ead 4 
} ) yy). 4 
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/Administrative Examiner 
S cseribe ¢ sworn re wo . r , + eae , ' ’ 
Subscribed and orn Ft U.S. Board of Parole, Northeast R« 
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efore me this ] - day of “ao 3 ; ; : : 
before 1 th oe Philadelphia, Pennsylvan‘’a 19113 
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CiviL ACTION FILE No. 
ALEERT M. BILLICERT 
. Plaintiff SUMMONS 
. Vv. 
ilies - UNTIED STATES BOARD OF PAROLE 
Defendant 
| ad 
’ To the above named Defendant 
ie ; 
, You are hereby summoned and required to serve upon 
PiIILIP B. ABRAMOWITS 
i nie ntiff’s attorney , whose address 
76 Niagara Street, Buffalo, New York 14202 


an answer to the complaint which is herewith served upon you, within 60 days after service of this 


te summons upon ; ‘xclusive of the day of service. If you fail to do so, judgment by default will be 


taken against you for the relief demanded in the complaint. = 
/ 


2 RT eS Clerks of Court: - 
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ALSERT MM. 
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Pletntiff 
PETITION 
-VS- 
amd 
UNITED STATES BOARD OF PAROLE 
COMPLAINT 
Defendant 


Plaintiff, ALBERT M. BILLITERI, by his attorney, Philip B. Abramowitz, 
complaining of the Defendant respectfully a.leges 
FIRST: That ALBORT M. BILLITERI is presently incarcerated in the 


yivania. 


United States Penitentiary at Lewisburg, Penns 
a c 


| 
i 
| 
} 


a ad 


SECOND: -nat imnediately prior to his incarceration, the Plaintiff was 


or re ee ne. Yiew ‘Vv lp 
demiciled in Buffalo,.New Lorn. 


TcxiLRD: Tnat the UNITED STATES BOARD CF PAROLE has been v vested with 


exclusive authority by Consress to determine when an irmate should be placed on p2role. 

FOURTH: That in a decision and order dated November 26, 1974, this 
Cours ordered thet unless ALBERT iM. BILLITERI was given a new parole hearing by the 
UNITED STATES BOARD OF PAROLE within 30 days, ALBERT M. BILLITERI must be di ‘ced fran 
federa? custody 

FIFTH: That on December 11, 1974, a parole hearing was held. 

SIXTH: At the Board of Perole hearing, the members of the Bs: “i of 
Popole edmitted that ALBERT M. BILLITERI was given the classification "0.C." because the 
Bourd of Parole considered him to be a member of “Organized Crine". 

SEVENTH: The members of the Board of Parole admitted that the desimnatior 


vas given solely on the basis of the allegations contained in the pre-sentence rep ort. 


EIGHTH: Tne designation made in the pre-sentence re} nort was based only 


| : | oe il 
MARTOCHE, COLLESANO, ABRANOWITZ & GELLER a 


{| g. 7S * PAL ".". * Aniofnéys at Caw 6 76-Niagurz Srroet* Buttalo, New York 142076 (/46).8550712 


on hear-say , 
NINTH: Tne plaintiff was 
"Organized Crime" designation. 

TENTH: At the parole hearing, the 
indicated that the "Organized Crime” designatio 


—, 


Mr. Billiteri's chances for parole. 


TWELYTH: 


THe 
LMS 


THOIRTESNTH: members of the Board of 


December 11, 1974, stated that they had absolutely no 
ALBERT M, BILLITERT. 

URTEENTH: The mambers of the 
they would have had the power to order his release. 
Crime" has ever been released on parole by the United 


SIXTEENTH: The 


Board of Parole as “Organized 
SEVENIZENTH: 
plaintiff can be given the hearing where he will have 
"Organized Crime" identification. 


EIGHTEENTH: 


futility to exhaust administrative renedies. 


cay 
-C= 


pa | 
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The members of the Board of 


FIFTEENIH: Upon information and belief, 


contest the "Organized Crime" identification, it becom 


MARTOCHE, COLLESANO, ABRAMOWITZ 
Attorneys at Law « 76 Niagara Street + Buttalo, New York 14202 ¢ (716) 855 0717 


2 in e — 5 ~s = 
inferences arm unsubstantiated allegaticas. 


never given the opportunity to contest the 


of the Ecard of Parole 


members 


significant impact upon 


ELEVENTH: The members of the Board of Parole indicated that the plain- 


tiff, because he was designated "Organized Crime" would be treated differently from other 


Parole indicated that because Ir. 


Billiteri was designated "Organized Crime", a different hearing would have to be held. 


Parole at the “hearing’ held on 


power to effectuate the release of 


Parole at the “hearin? held on Dec- 


ember 11, 1974, indicated that had Mr. Billiteri not been designated "Organized Crime” 


no person designated "Organized 


States Board of Parole. 


elessification of ALPERT M. BILLITERI by the United States 
Crime” is without any basis in fact. 


There is presently no administrative process by which the 


the opportunity to contest 


Since there is no present structure for a parole hearing to 


eg useless and an exercise in 


& GELLER 
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Wherefore, it is respectfully requested that this Court issve an Order (1) Dis- 
oc ALBERT M. BILLITERI fren Federal Custody; (2) That the precedures used by 
the Parole Poard to classify a person “organized crime" and are in violation of the 
Due Process and Equal Protecticn Clauses of the United States Constituticn end in 
violation of the Petitioner's Constitutional Rights to free association; (3) Declaring 
that the procedure followed in determining whether or not a person should be cranted 
parole once the Board of Parole has classified a person as “organized crime” is in 
viola‘:ion of the Petitimer's Constitutional Rights to Equal Protecticn and Dve 
Process; (4) Declaring that an Advisary Hearing be held imnediately to determine 
whether or not ALPERT M. BILLITERI ‘whould ke designated "organized crime"; (5) for 
s.ch other and further relief as this Court deems just and preper. 

DATED: Buffalo, New York 


December 23, 1974 


MARTOCHS , COLLUSANO,AGREMOWITZ & GOLIER 
PHILIP B. AEROITZ, OF Coumsel 
Attorney for Petiticner 

Office and P.O. Address 

76 Niagara Street 

Buffalo, New York 14202 

Tel. No. 855-0717 
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Upon the annexed Affidavit of STANLEY J. 


ashe? - 


to the 16th day of December, 1974, and upon the annexed Arr 


1 
PHILIP B, ABKAMOWITZ, sworn to the 24th day of December, 1974, 
t 


upon the annexed Affidavit of JOSEPH N POKINSKI, sworn to 


day of December, 1974, and upon all the prior pleadin 


Ped ee ee 


dius Heretofore herein let the UNITED STATES SOARD OF PAROLE 


De 
| Kt. 4 g &oy » at the Vv od States Courthouse, 


fuffalo, Gew York, at, p> ¢'clock 


8) 
cause at a Special Term of this Court to be held on the 2 da 
J) a 
in the wot of t 
or 48 soon thereafter as counsel may be heard 
shouid not be discharged immediately fron 
grounds that the BOARD OF PAROLES has failed to cemoly with 


of this Court dated November 26, 1974 moore: 


ORDERED that service of these vaners uwo0n Pexhts-S“Hee 
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and sufficient servica. 
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MARTOCHE, COLLESANO, ABRAMOWITZ & GELLER 
Attorneys at Law e 76 Niagara Street e Buttalo, New York 14202 ¢ \/ 10} 855-0717 
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" NITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ALBERT M. BILLITERI 


Plaintiff 
: -vs- AFFIDAVIT 


UNITED STATES BOARD OF PAROLE 


Defendant 


| STANLEY J. COLLESANO, being duly sworn, deposes and says: 

1. That I am an attorney at law and a member of the firm of 
| MARTOCHE, COLLESANO, ABRAMOWIT2Z & GELLER. 

2. On December 11, 1974, I appeared at the Parole hearing 


held pursuant to the Order and Judgment of this Court dated 


November 26, 1974 in the case of Billiteri -vs- United States Board 
| of Parole, Civil Action 74-365. 
3. At that Board of Parole hearing, the members of the Board 
of Parole admitted that Albert M. Billiteri was given the clussification 
"O.C." because the Board of Parole considered him to be a member 
of "Organized Crime" 
4. The members of the Board of Parole admitted that the 
designation was given solely on the basis of the allegations 
contained in the pre-sentence report. 
5. The designation made in the pre-sentence report was 
based only on hear-say, inferences and unsubstantiated allegations. 
‘gh 6. The plaintiff was never given the opportunity to contest 
the “Organized Crime" designation. 
| S7 


MARTOCHE, COLLESANO, ABRAMOWITZ & GELLER 
ae : N e Bultalo, New York 142076 (716) 855 0717 
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7. At the parole hearing, the members of the Board of Parole 
indicated that the "Organized Crime" designation would have a 
significant impact upon Mr. Billiteri's chances for parole. 

8. The members of the Board of Parole indicated that the 


plaintiff, because he was designated "Organized Crime" would be 
treated differntly from other parole applicants. 
9. The members of the Board of Parole indicated that because 
Mr. Billiteri was designated “Organized Crime", a different hearing 
would have to be held. 
10. The members of the Board of Parole at the “hearing” 
held on December 11, 1974, stated that they had absolutely no 
power to effectuate the release of Albert M. Billiteri. 
ll. The members of the Board of Parole at the "hearing" 
held on December 11, 1974, indicated that had Mr. Billiteri not 
been designated “organized Crime", they would have had the power 
to order his release. 
12. Upon information and belief, no person designated 
“Organized Crime" has ever been released on parole by the United 
tates Board of Parole. 
13. The classification of Albert M. Billiteri by the United 
States Board of Parole as “Organized Crime" is without any basis 
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STANLEY en COLD SSANO 
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Sworn to before me this / day of 
of becember, 1974. 7/ 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ALBERT M. BILLITERI 
Plaintiff 
APFIDAVIT 
UNITED STATES BOARD OF PAROLE 


Defendant 


ee ee Ee Rn ee renee 
STATE OF NEW YORK) 
COUNTY OF ERIE )ss: 
CInY OF BUFFALO ) 
PHILIP B. ABRANOWITZ, being duly sworn, deposes and says: 


FIRST: That I am an attorney at law duly licensed to 


practice before this Court with my offices located at iio. 76 Niagara 
Strect, Buffalo, New York. 


SECOND: That I am fully familiar with all the facts and 
circumstances of the instant case. 

"HERD: Theat on November 26, 1974, the HON. JOHN. T. CURTIN 
4dssued an Order "Nandeting that the Defendant [United States Boare 
of Parole] discharge the Plaintiff from Federal Custody unless within 
thirty days the United States Board of Parole reconsiders his 
application for release..." 

FOURTH: The thirty day time limit will expire on December 
26, 1974. 


FI?T 


ee 
_ 
°- 


That on December 9, 1974, JOSEPH N. POXINSKI of 
the United States Board of Parole filed an Affidavit, which I received 
on December 20, 1974, and which is attached hereto anc made a part 
hereof. 

SIXTH: That JOSEPH i. POKINSKI claims in his Affidavit 


MARTOCHE, COLLESANO, ABRAMOWITZ & GELLER ¢/ 
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that a hearing held on December 11, 1974, was “in compliance" with 
the HON. JOHN T. CURTIiW's order. However, JOSEFH N. POKINSKI admits, 
as STANLEY J. COLLESANO alleged in Paragraph "10" of his Affidavit, 
that "the members of the Board of Parole at the hearing heid on 
December 11, 1974,... had absolutely no power to effectuate the releas 
of ALBERT i. BILLITERI." 

SEVENTH: That JOSEPH N. POKINSKI further states in his 
Affidavit that the United States Board of Parole's next regional 
meeting "will take place en January 13, 1975...At that time 
Board will decide the appropriate action to be taken..." 

EIGHTH: That tne only excuse given for the failure to comply 


with Judge Curtin's thirty j time limit was the problem of the 


Gq 


"distances involved." (See Affidavit of JOSEPH POKINSKI.) 

WHEREFORE, it 1s respectfully requested that this Court 
order that ALBERT M. BILLITERI be immediately discharged from Federal 
Custody on the grounds that the UNITED STATES EOARD OF PAROLE has 
failed to comply with this Court's order of November 26, 1974, mandating 


thet a recommendation be had within 30 days 


Philip 6. Abramowltz 
Sworn to before me this 


24th day of December, 1974. 


a ee ne. 
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Attorneys at Lave 76 Niagara Streete Huftulo, New York 14202 ¢ tit 855 O717 
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UNITED STATLS DISTRICT COURT 
WESTERN DISTRICT OF NEW YORI 


ALBERT M. BILLITERI 


Plaintiff 
ane AFFIDAVIT 


UNITED STATES BOARD OF PAROLE 


STANLLY J. COLLESANO, being duly sworn, deposes and says: 

1. That I am an attorney at law and a member of the firm of 
MARTOCHE, COLLESANO, ABRAMOWITZ & GELLER. 

2. On December 11, 1974, I appeared at the Parole hearing 
held pursuant to the Order and Judgment of this Court dated 
November 26, 1974 in the case of Billiteri -vs- United States Board 
of Parole, Civil Action 74-365. 

3. At that Board of Parole hearing, the members of the Board 
of Parole admitted that Albert M. Billiteri was given the classification 

"0.C." because the Board of Parole considered him to be a member 
of "Organized Crime". 

4. The members of the Board of Parole admitted that the 
designation was given solely on the basis of the allegations 
contained in the pre-sentence report. 

5. The designation made in the pre-sentence report was 

based only on hear-say, inferences and unsubstantiated allegations. 

6. The plaintiff was never given the opportunity to contest 


the “Organized Crime" designation. 


MARTOCHE, COLLESANO, ABRAMOWITZ & GELLER G Y 
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7. At the parole hearing, the members of the Board of Parole 
indicated that the “Organized Crime" designation would have a 
significant impact upon Mr. Billiteri's chances for parole. 

8. The members of the Board of Parole indicated that the 
plaintiff, because he was designated "Organized Crime" would be 
treated differntly from other parole applicants. 

9. The members of the Board of Parole indicated that because 
Mr. Billiteri was designated "Organized Crime", a different hearing 
would have to be held. 

10. ‘he members of the Board of Parole at the “hearing” 
held on December 1l, 1974, stated that they had absolutely no 
power to effectuate the rv..ease of Albert M. Billi ori. 

11. The members of the Board of Parole at the “hearing” 
held on December 11, 1974, indicated that had Mr. Billiteri not 
been designated "organized Crime", they would have had the power 
to order his release. 

12. Upon information and belief, no person designated 
“Organized Crime" has ever been released on parole by the United 
States Board of Parole. 

13. The classification of Albert M. Billiteri by the United 
States Board of Parole as “Organized Crime" is without any basis 


Pe 
t, fact. oe 


STANLEY J. COLLESANO 
7 , : / \ / 
Sworn to befuie me this /\* day wz 
of December, 1974..7/ 
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UNITED STATES B 


STATE OF NEW YORX) 
COUNTY OF ERIE )s3: 
sEYY OF LUFFALO ) 


PHILIP B. ABRAMOWITZ, being duly sworn, deposes and says: 
FIRST: That I am an attorney at law duly licensed to 
practice before this Court with my offices located at No. 7& WAagara 


Street, Suffalo, New York. 
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dssued an Order "Nandetinz that the Defendant [United States Board 
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of Parole] discharge the Plaintiff from Pederal Custody unless within 


thirty days the United States Board of Parole reconsiders his 
applicution for release..." 

FOURTH: The thirty day time limit will expire con Decemder 
26, 1974. 


i; That on December 9, 1974, JOSEPH N. POXINSKI of 


the United States Board of Perols filed an Affidavit, which I receive 


y ‘ H e o* 5 %. . a inate ninaty “ 
on December 20, 1974, and which is ettashed hereto and made a part 


MAHTOGHE: ‘COLLESANO, ABRAMO WITZ & GELLER 
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&3 STANLEY J. COLLESANO alloced an P 
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| that "the members of the Board of Parcle at the hearinz held on 

becember ll, 1974,... had absolutely no power to effect: 

| of ALBERT N. BILLIVERI." 
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SEVENTH: That JOSEPH :,. POKINSKI further states in his 


J 
Affidavi. chat the United States Joard of Parole's next regional 
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ceting "will take place on January 13, 1975...At that time, the 


board will decide the appropriate action to be tak 


EIGHTH: That the only excuse given for the fai ure to 


& Com oe 


| With Judge Curtin's thirty cay time limit was the problen of the 
i 
} "distances involved." (See Afficavit of JOSEPH POKINSXr. ) 


WHEREFORE, 4t is respectfully requested that this Cour 
order that ALBERT M. BILLITERI be immeciately discharged from Fe 
i Custody on the grounds that the UNITED STATES BOARD OF PAR 
t 

i failed to comply with this Court's order of November 26, 1974, m 


HH that a recommendation be had within 30 days. 


aragraph "10" of his Affidayit 


comply 
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siren ip ina elaineniainiiciiganaai a 
Philip B. Abranovlte 
Sworn to before me this 
24ta day of December, 1974. 
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I, Joseph Pokinski, being duly sworn, depose and state: 
1. Iam the Administrative Examiner of the Northeast 
Region of the U. S. Board of Parole with offices at Scott Plaza 
2. I have been apprised of the order of the Honorable 
John T. Curtin, U. S. District Judge for the Western District 
of New York on November 26, 1974, regirding the case of Albert M. 
Billiteri, Register No. 87332-132 vs. vu. S. Board of. Parole. 
In compliance with that order the Northeast Regional Director, 
Curtis C. Crawford, ordered an Examiner Team to conduct @ 
parole hearing for Mr. Billiteri on December 11, 1974, at the 
United States Penitentiary at Lewisburg, Pennsylvania. 
3. Mr. Billiteri's case has » viously been designated 
by the Board as an original jurisdiction case pursuant to 206 
C.F.R. S.17. In accordance with that regulation the five 
Regional Directors of the Board are required to make the determi- 
nation regarding parole by reviewing the summary of the December 11 
hearing. Because of the distzaces involved the Regional Directors 
review all criginal jurisdiction cases at their quarterly meetings. 
The next meeting will take place on January 13, 1975 at their 
North Central Region, Kansas City, Missouri. At that time the 


Board will decide the appropriate action to be taken as a result 


of the December 11 hearing. ] 
. f 
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3. Sometime thereafter it came to the attention of 
¥ ‘ 

Government counsel that the proceeding was, in fact, bifurcated and 
that the hearing of December 1lth was to be conducted by a hearing 
examiner who would thereafter transmit his findings, conclusions 

and recommendations to the Board of Parole, which was and is scheduled 
to meet in Kansas City on January 13, 1975. The hearing did, in fact, 
occur on December llth as recited in the Plaintiff's several affidavits, 


and recommendations have apparently been forwarded to the full Parole 


Board which is scheduled to meet in Kansas City on January 13th. 


4. The Government believes that it has, in fact, complied 
with the Court's Order of November 25, 1974. That Order directed 
the Board to reconsider Billiteri's parole eligibility within thirty 
days. ‘The Board is in the process of reconsidering Billiteri's 
parole eligibility and, in fact, the Government respectfully submits 
that this reconsideration is both actual and substantial compliance 
with the letter and the spirit of the Court's mandate. Therefore, 
that portion of the complaint and Show Cause Order which seeks relief 
on the grounds that the Government has failed to comply with the 
Court's Order of November 25th should be in all respects denied with 
leave to renew or amend, if the Parold Board should hereafter fail 
te complete its reconsideration in a timely fashion consistent with 


the Court's mandate. 


5. In the alternative, the Government urges upon the Court 


the <onsideration that a copy of Mr. Pokinski's affidavit, dated 
December 9, 1974, (a copy of which is contained in the Plaintiff's 
moving papers) was transmitted to both the Court and the Plaintiff 
on December 19, 1974, together with a letter from Government counsel 
stating that Government counsel believed that the course of action 
undertaken by the Parole Board was in compliance with the directive 
of this Court. The Government respectfully urges upon the Court 


that, if counsel for Billiteri felt that this was not actual or sub- 


stantial compliance, counsel was obliged to come forward seasonably 


"ei 


\S: 


IN THE UNITED ATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


—_—_——— 


ALBERT M. BILLITERI 
: CIV. 74-365 
-Vv- (Consolidated with 
: CIV. 74-580) 
UNITED STATES BOARD OF PAROLE 


GOVERNMENT'S PRELIMINARY ANSWER 
pa hon Si ele Nh scab aint ba hao lan dle th 


THE UNITED STATES OF AMERICA by and through its attorneys, 
John T. Elfvin, United States Attorney for the Western District of 
New York, and Dennis P. O'Keefe, Department of Justice Attorney, 
hereby makes the following preliminary response to the complaint 


and Orders to Show Cause dated December 24, 1974: 


1. On November 26, 1974, this Court issued an Order direct- 
ing the release of Albert M. Billiteri ". . . tnless within thirty 
days the United States Board of Parole reconsiders his application 
for release in a manner consistent with this opinion." The Opinion 
indicated that certain factors should enter into the Board of 
Parole's determination of parole eligibility and that it is necessary 
and desirable to have a statement of the essential facts upon which 
the Board's rulings are based. The Court noted _—_ Parole Board had 
apparently been originally operating under the erroneous assumption 
that Billiteri had been convicted of both conspiracy and extortion 

he had, in fact, pleaded guilty to a Single count which 
charged him with conspiring to violate the Extortionate Credit | 


Transaction Act. 


2. Upon receiving the Order of this Court, the Government 
transmitted it, on November 27th, to Joseph A. Barry, Esquire, 


General Counsel for the United States Parole Board. The Parole Board 


immediately undertook to comply with the Court's mandate and a parole 


hearing was scheduled for December Li SOTA. 


and so advise both the Court and the Governmen+, so that remedial 

action could have been instituted in a timely fashion to endeavor 

to correct any alleged deficiency. Indeed, not only did the letter 

of December 19th place counsel on notice as to the precise posture 

of the matter, but counsel admits in the several affidavits presently 
before the Court that what counsel describes as a "Parole Hearing” 

was held pursuant to an order of this Court on December llth. It 

is apparent from Mr. Collesano's affidavit that he became aware that 

the hearing was bifurcated on or before December llth, yet the Plaintiff's 


counsel took no action to seasonably register objection to the manner 


in which the Parole Board was proceeding with the reconsideration until 


Christmas Eve, the day before the expiration of the 30-day deadline. 
Hence, even if the Court deems that the Government has not actually 
or substantially complied with the terms of its mandate, the Govern- 
ment respectfully urges that the ultimate sanction not be imposed 
because (1) there has been no suggestion of bad faith on the part of 
the Government and (2) under the doctrine of laches the defendant 
ought to be estopped in this civil proceeding from complaining of 
a contrived injustice which he himself has been aware of for some 
two weeks but chose to take no action to correct until the time in 


which it could have been correct has expired. 


6. The most recent pleading raised an issue which is 
completely new and foreign to the original application -- namely, 
an objection to the "organized crime" designation assigned to 
@eiaintics Billiteri. Government counsel has undertaken to ascertain 
from the Parole Board whether, in fact, such a designation exists 
and, what, if any ramifications accompany such a designation. The 
Government requires a reasonable period of time to review the facts 
and circumstances surrounding this issue. In addition, the Govern- 
ment has requested a transcript of the proceedings of the parole 
hearing in order to ascertain whether counsel for the Plaintiff 7/ 


Seasonably raised an objection to the “Organized Crime" classification 


ee the "parole hearing" and whether the Plaintiff made any effort 
_ o-. @ 
to present’ or request an opportunity to present information in 


refutation of the "organized crime" designation. 


7. In addition, the Government requests sufficient 
additional time in which to ascertain exactly what happened at the 
hearing on December llth; and the Government wishes to exercise its 
rights of discovery under the new complaint to ascertain from Mr. 
Billiteri and othérs facts necessary @ 1 proper to demonstrate 
that a designation of "organized crime" is completely appropriate 


and proper. 


WHEREFORE, in response to the several Show Cause Orders 
and the Complaint, the Government respectfully submits herewith this 
preliminary response. In regard to the first issue of the Govern- 
ment's compliance with the Court's Order of November 26, 1974, the 
Government requests a delay of one week in order to correctly ascertain 
all the facts and present a more complete Answer. With regard to 
the second issue, the so-called “organized crime" designation applied 
to Plaintiff, Billiteri, the Government requests an additional period 
of thirty (30) days so that it may fully and completely ascertain 
the facts and exercise its discovery rights. The Government also 
requests such additional and further relief as the Court may find | 
necessary inthe interests of justice. 

Respectfully submitted, 


JOHN T. ELFVIN 
United States Attorney 
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DENNIS P. O'KEEFE ; 
Department of Justice Attorney [2 


DATED: January 3, 1975 


AT: Buffalo, New York 
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UNITED STATES BOARD OF PAROLE, et al. 


x JANOS 1975 * 


8 ‘. 
“earg stewe SS. 


SIR: Take notice of an ORDER, of which the within is a copy, 


duly granted in the within entitled action on the 6th day of 


January, 1975 , and entered in the Office of the 
Clerk of the United States District Court, Western District of 


New York, on the 6th day of _ January, 1975 % 


Dated: Buffalo, New York 


January 6, 1975 


JOHN K. ADAMS, Clerk 
U.S. District Court 
U.S. Courthouse 
Buffalo, New York 14202 


Ox: Philio B, Abramowitz, Esq. 
Attorney for Plaintiff 


TO: John T. Elfvin, Esa. | > 


Attorney for Defendant 
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UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORA 


ALBERT M. BILLITERI, 
Plaintiff 
-vVs-~ Civil 74-365 
Civil 74-530 
UNITED ST? OARD OF PAROLE, et al., 


CURTIN, Diatricr JUDGE 
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& UNITED STATES DISTRICT COURT 
WESTERY DISTRICT OF NEW YORK 
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RLBERT M. BILLIZERI, 
Pleintif£ 
-Vs~ Civil 74-265 


Civil 74-580 
UNITED STATES BOARD OF PAROLE, et al., 


ar 71ers 


APPEARANCES: PHILIP B. ABRAMOCITZ, ESO. 
Buffalo, New York, for Plaintiff. 


JOIN] T. ELFVIN, ESQ. 

united States Attorney (DENNIS P. O‘KEEFL, 
ESQ., Deoertment of Justice Attorney, of 
Counsel), buffalo, New York, for the 
Government. 


| 

Z Defendants 

| 

| 

F By previous order of the court dated December : 

24, 1274, these two actions were consolidated. Both | 

actions are directed nt the same proceeding conducted 

by the defendant on December 11, 1574. | 
Civil 74-580, the newer action, challenges the 
practice of the defendants regarding prospective parolees 

allegecly Clucsified as "OC," or, more specifically, 


“orcanized crime." The compleint alleges that the plein-~ 


tiff's rioht to due process is violated by such a classi~ 


ficetion, and that it is a further violation of his rights i 


7s 
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when euch a classification requires that the Regional 
poard of Parole, normally a reviewing body, considers 
his application as one of original jurisdiction. 

Civil 74-365 is the former proceeding. jie 
plaintiff seeks to enforce the court's order of November 
26, 1974, which required that 


e « « the defendant Cischarce the plain- 
tiff from federul custody, unless within 
thirty days the United States Board of 
Parole xreconsicers his application for 
release in a manner consistent with this 
opinion. 
The plrintiff£ alleges that the proceeding conducted by 
an examiner panel on Decewber 11, 1974 was not a recon~ 
sideration within the meaning of the order because that 
23: a. 


panel had no authority to act in light of the allecedly 


improper “OC" label attached to the plaintiff's appli- 


, 


r 


cation. The plaintiff prays for cischarge from custody. 
4g court recognizes that judicial review of 
Parole Hoard action is a relatively recent phenomenon. 
The rules ané@ practices of the Parole Board have changed 
dramatically in recent months as well. However, this 


court still has the oblication to protect tho rights of 


citizens when the acts of any authority exceed tuc 


“y= . 
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' 
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limitations imposed upon it by law. Furthermore, the 
court has the power to see its orders enforced. The 
representatives for the government have requested addi- 


tional tine to assemble the data necessary to respond 


' to the allecations of the plaintiff. It would be unrea- 


sonable not to grant the application for delay. However, 
on Yhursday, January 16, 1975 at 2:09 p.m., the parties 
are directed to appear before me magain. At that time 
the Gefenjdants shall produce a transcript of the pro- 
ceedings held ln the matter of the pleintiff‘’s parole 
application on December 11, 1974. Furthermore, the de~ 


fendants nre directed to respond to the allegations raised 


‘4n the moving papers of the plaintiff in a manner moat 


likely to urprise the court of the substance of their de- 


fenge. 
So ordered. 
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ff: JOLT ZS. CURTIN 
fUnited States District Judge 
ae 


DATED: January G, 1975 
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Hon. John T. Curtin 
U.S. Court House 
Buffalo, New York 142 
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Re: Albert M. Billiteri v. 


The U.S. Board of Parole 
Dear Judge Curtin: 


Enclosed please fimiac 
case. The original is being 


Yours very/’truly,, 
wy 
re ar j 
poe 
er ae 
oe. 


Philip B. Abramowitz 
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CC: Clerk of the Cou 
Albert M. Billit 
Dennis O'Keefe 
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FIFTH: Since neither at che tine of the haaring nor prior to the hearing did 

cow.sel for hh. Billiterd have the crocrtinity to zen review the pre-sentence report, 


to at least judge its accuracy, the hearing of Decerber 11, 1974, is corstinittonally 


Cofective urder the dectrine of furcarmental faizn 


Supp. 1133 (1973). 
SIGH: That by the Goverrmcent's cw admission , the transeript of the hearirz 

of Cecember 11, 1974, is “peor”. ‘Thus, ro agency would be abdle to intellicently make 

ery decisicn by reviewing what had transpired at the 


SEVENTH: Tht in Pewles va. Pasr, 1!2 P. 2a 783 


spealdng for the Seventh Circuit stated that it 4s essential in an administrative hear 
ing that the parties he p tted "to recerd the proceedirgs cr be provided with a 
record by the hearing body.” 142 P. 2a at 729. 
EIGHTH: Ia this case, counsel, in reliance upon the Covermrent sesumed that 
they would be provided with "a record”. Hcewevar, because of its rcor quality no real 


record vias provided 


NOVIH: That Judge Minton fiother states "if Mndtnes of fact ari an crder are 
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it be ccnsidered an "orizinal" hearing Plaintiff has ceen 

Cental his right to due process and cqual protection, because he was srecifically cenied 

the right to have his attorray or himself pregant. 
TWwELYTH: \aether the hearing held on Jaruary 13, 1975 be considered an appell- 


ace hearing or an criginal hearing, Platrtif?’ was denied his cight to due process arm 


equal prebation hecause neither he ner his attorney vera 


permitted to arpear there and 
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to in any manner discuss with, assist, or armue with the Bcand members as to the valid- 
ivy of the allezations in ths pre-sentence recors which were exclusively relied cn, by the 
parsl in denying Mr. Billiteri his parole. (See paragranh 3 of iffMidavit of GQrtiss Craw- 
ford) That 1s to say the Sine ova non of the Board's dental of Mr. Billitert's parole, 

&3 expressed in paragraph 3 of Mr. Crawford's Affidavit, are the allezaticns contained tn 
the pre-sentence revert whose accuracy and Significance, Plaintiff ard his attorney have 
never even been permitted even to discuss with the Beard. 


| 
THOXTEENTH: The Grand Jury mimutes attached to the Coverrment's answering papers 


ave izrslevent as they form no part of the proceedings befcre the beard, ard can not be 


release withcut a Court order. 


railip 3. Abramowitz 
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Swern to before me this day of » 1975. | 
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ALBERT M. RILLITERLT 
TT 
Plaintiff 


AFFIDAVIT 

-Vs- ane 
CIV 74-355 
74-580 


AR 


THE UNTTED STATES POIARD OF PAROLE 
Deferdant 
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STATE OF NEW YORK ) 
COUNTY OF ERIE ) SS: 
CITY OF BUFFALO ) 


PHILIP B. ASRAMOWITZ, being duly sworn deposes ard says: 


FIRST: That I emem attorney licensed to practice before this court and I 
em fully femilier with all the facts of the above-referenced case. 
re Affidavit with 


CUMCNT)« A&kéeannbhear } ° 4 ns nw ~~: emar* ~ dene 
SECOND: Attached herewith and wade 2 part hereof 1s a tyro page A lavit wit 


0,» 


ct 


five peces of attactments which I receivec on Jamary 23, 1975, fra Freneis DilMen 


Esq. of Eeston, Massachusetts. 
THIRD: As can be £se2t from the pepars attached hereto tr. Ilarto Zannixo, 
an irmate of the Lewisburg Penitentiary ami a client of Franeis DiMento, £59., 2s consid- 
ered by the Board of Parole to be an “Orga goi Crime" figure (see notice Gated October 


8, 1974). 
FOURTH: As a consequence of his "0.C." status he was scheduled for 
ntire Beard [because] the Resioral Directors 


"fh pearing before the ¢ 
(see notice dated December, 12, 1974 


assumed original urisdiction" 
of the United States board of Parole) 


FIFTH: The hearis.s before the entire Bozrd was held on Jamary 14, 1975 at 


9:00 a.m. in Kansas City, iiissourl where Mr. Zanvino's attorney Francis Dilento, Esq. | 


as permitted to participate on behalf of his client. (see letter dated Decenber 16, 
woe 5 o7ft Si oe Te | 
sry 22, 1973 of francis Ditento, Esq. | 


1974, fren Board of Parole ard Affidavit Dated Jam: 
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Attorneys at Law e 76 Niagara 


SIXTY Sein pene T um aranrifpolly a taut Shy hott * Per eae | a jester 
I: However, I wes specit.casy denied the raght to actaca the hearing in 


rorce3 City to represent ny clitent Mr. Albert M. Billitert. (see letter dates Jeruery 8, 
cttechea heretO en’ made a part hereof). 
SEVENT Tne refiss2l by the Board cf Parole to permit me to represent my 


the hearing in Kansas City vhnile pamitting Ir. DiMento 


to represent his clien: 


Sea 


f 
wees, enie et 
wes City y denied my client the right to “equal pro stection” as gueramesd Sy 


~ ° +~- ‘ _ he a” 
ited Statez Constituticn. 
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Paitin B. A Sacnter eke 


Svern to before m2 this day of Jarmary, 1975. 
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Attorneys at law « 76 Niagera Street ¢ Buttalo, New York 14202 © (716) 8O5-0717 


AFFIDAVIT. 


7 f e ~ Hy) Cc = 
Boston, Massachusetts January 22, 1975 


I, Francis J. DiMento, Lereby on oath depose and say as follows: 


1. Iam an attorney admitted to practice law in the Commonwealth 
of Massachusetts and various Federal Courts including the Supreme Court 
of the United States. 


2. Inthe course of my representation of one Ilario Zannino, I 
appeared in his behalf before examiners of the United States Parole Board 
at the United States Penitentiary in Lewisburg, Pennsylvania in August 
1974. Atthat time, after presentation of Mr. Zannino's case for parole, 
the two examiners advised that the case would be referred to Philadelphia 


’ > ° ys : VW 
as an “Original Jurisdiction case. 


3, Thereafter, Mr. Zannino received the Notice of Action dated 
October 8, 1974, a photocopy of which is attached hereto. 


4. Thereafter, Mr. Zannino received the two-page Notice of Action 
on Appeal dated December 12, 1974, a copy of which is attached hereto. 


5. Thereafter, by letter dated December 16, 1974, I was advised of 
a hearing before the entire National Appellate Board, to be held on January 14, 
1975. A copy of that letter is attached hereto. It is in the sare form as 
originally received by me, except that the note at the lower right concerning 
the telephone number of Mr. Emery was affixed thereto by me after receipt 
of the letter. Attached to the letter was a copy of the two-page Notice of Action 
on Appeal, dated December 12, 1974, hereinabove referred to. 


6. Although the letter of December 16, 1974 ‘indicated that a reply 
was necessary only if I should be unable to attend, I nevertheless confirmed 
my intention to attend by letter dated December 27, 1974. A photocopy of 
my file copy of that letter is atiached hereto. 


7. Shortly after I arrived at the designated office in Kansas City, 
I was ushered into a large conference room and introduced to the members 
of the Board. As I recall, seven members were present. I asked a few 
questions designed to elicit the basis for the denial of my client's parole, 
but was told that the hearing was being held solely for the purpose of my 


presentation of all facts I thought relevant to Mr. Zannino's request for 
parole. I then proceeded to present those facts orally for a period of ‘about 
45 minutes. J spent the greatest part of that time, of course, in attempting 
to rebut an “organized crime label" which had been affixed to Mr. Zannino. 
At the end, there were questions from about three members of the Board, 
which I answered. The hearing then concluded. On the next day, at my 
office in Boston, I received a telephone communication that the full Board 
had determined to make "no change" in Mr. Zannino's status. 


= a jE rae ep 


Francis J. DiMento 


COMMONWEALTH OF MASSACHUSETTS 
Boston, Massachusetts January 22, 1975 


Then personally appeared the above-named Francis J. DiMento and 
made oath to the truth of the foregoing, before 


hn PLR , id | 1 a, a, 


¢ < ee - / 4 


Notary Public 


My Commission expires: ““/// lok ‘ 


{nited Sin 
United Stat 


Mr. Frencis Jd. DiMento 
Attorney at Law 

100 State Street 
Boston, Mass. 02109 


Dear Mr. DiMento: 
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ce: Regional Director 
North Central Re; 
KCI Bank Build ing 
R80. Northwest 
Kansas City, Mo. 
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should you be unable to 
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Executive 
National Appella 
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te Board 


WW 


Action 
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’ Notice of Action 
Nome ILARI 9 ZANNINO 
‘ 2R226- : 
Register Number 222: }O-13 33 1 Institution — Lew isburg _ 


In the case of the above-n smed, the Board has carefully examined all the information at 
its disposal and the foliowing action with regard to parole, parole status, of mandatory 
release was ordered: 


Continue to Expiration 


Reasons: Your otfense ben been rated as very 
_high severi ! a salient factor score of 8. You 


have been 1 7 months. Guidelines 
"Reast ons for. deni ial, tinuance ¢ -vocation: (Use sep arate sneet ii ne sconarvi 


11t cases which consider 
* af — + « 
range of 36-45 months to be 


stablished by th 
nt above 


served bes é ses with good institutional 
program pe mance 4 adjustment. After careful consider 
tion of rs and information presented, it 
is found side the guidelines at this con- 


sideratio because of the magnitude of th. 


| Sie a aes } Ta - DWAKnn nt 
offense iAtio ive from the Justice Departmen 
_ reg arding your involvement in organized crime. 

SB 


Appeals _procedure: You have a right to appeal a decision as shown below. Forms for that 


purpose may be obtained from your caseworker, and must be filed with the Chief, Classi 
fication and Parole, (or his equivalent) within thirty days of the date this Notice was sent. 


A. Decision of a Hearing Examiner Panel. Appeal may be made to the Regional Director. 


eration. Appeal 


B. Decision of the National Anceliate ard referred to it for recon: : 


may be made to the Hegiona: Uirector. 


c Decisi on of the Res ional Director. Apr peal may be made to the N ational Appellate 
Board. _ a 


D. Decision of Reaional Directors in cases where they assumed original jurisdiction. Ap 
peal may be mace to tne WatiGnal Appellate board. 


October 8, 1974 
So | eee Notce sent). oe one TRegion - Specity) Spee ot he 
: National Appellate Board_____ epee eS anes eS 
“(Docket Cler (Check) 
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Pat, eo : December 27, 1974 


, 
~ 


United States Department of Justice a 
United States Board of Parole ra) XOhN, i ee 
Washington, D. C. 20537 en 


Attention: . Claude S. Nock, Jre , 
; Executive - National Appellate Board ; bed 
- Re:  Miario Zannino 


Rep. No. 38336-133 
. Gentlemen: 


This will confirm that the undersigned will represent 
Mr. Zannino at the hearing to be neld at 9:60 a.m., Tucsday, 
anuary 14, 1975, at the Board's Regional Office at Kansas , 
City, Missouri. ' hs 


‘ : | Me iP Sincerely, 


Francia J. DiMento 


FJD:pes mar rap eee: bs MS ak Spee Rate 


sc UNITED STATES DEPARTMENT OF JUS1 ICE 


‘ 


United States Board of Pary fC Io ] Y prt ’ 
‘Washington, D.C. 20537 " ry 


Notice of Action on Appeal 


ILARIO ZANNINO 


Name____—_ 


P QR2A2GH_7} 22 ee asrt ahi yer 
Register Number 30330-133 Institution Lewisburg 


REGIONAL APPEAL: The appeal by the above-named has been carefully examined by the Regional Direc- 


tor(s) and the following was ordered: 


Affirmation of the previous decision. 


Reversal or modification of the mrevious decision, as follows: 


An institutional hearing during the month | Lee earners anc st cesineniaanalaeeel ‘siconisicinaatatl 


A regional appellate hearing before the Regional Director. 


You have a right to appeal this order to the National Appellate Board. Forms for that purpose may be 


obtained from your caseworker, and must be filed with the Chief, Classification and Parole (or his equivalent), } 
within 30 days of the date shown below , 

. 
NATIONAL APPEAL: The appeal by the above named has been carefully examined by the National Appel- ‘ Pg 


5 
late Board and the following was ordered: 


Affirmation of the previous decision. 


Reversal or modification of the previous decision as follows: 
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ae ane A rehearing at the regional appellate level: 
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Ali decisions by the National Appellate Board on app als are final. i 
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(Docket Clerk) (Cneck) 
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Order: 


* 


The National Appellate pursuant to C.F.R. 2.27 finds 
that Zannino is properly classified as an Original 
Jurisdiction case. Further, the National 1 

"7 4 


finds that 


Original on 1 
of Original 
227(a)s I Ilario Zannino be sche 


led for ar entire Board on 


January 14, 


Nis UNITED STATES DEPARTMENT OF JUSTICE 
] Are sae ORGANIZED CRIME AND RACKETEERING SECTION 
Ys WASHINGTON, D.C. 29530 


Address Keply to the 


iikas Ha dtoanedl Buffalo Field Office 
and Refer to Initials and Number 921 Genesee Buildi.g¢ 


DPO Buffalo, New York 14202 
, san : ’ 


January 8, 1975 


Patrick Glynn, Esq. 

Assistaut Counsel 

United States Board of Parole 
320 First Street, N.W. 
Washington, D. C. 20537 


RE: Billiteri v. U.S. Board of Parole 
Civil Nos. 74-365 and 74-560 
___(Consolicated) _ 


—_—$—$ $$ ‘ 


Dear Mr. Glynn: 


In accordance with our telephonic conversation of Wednesday, 


January 8, 1975, I am enclosing a copy of Judge Curtin's Order of 
January 6, 1975. I£ I am to properly represent the Board in complying 
with the Court's Order, I must have a transcript of the proceedings of 
December 11, 1974 as soon as possible. I will also need a copy of the i 
Board's decision on Billiteri as soon as possible after the decision 7 
$e SONGEreRs 2 ne ed oe 3 Sie Ton ak se 
. , : 
I would further like to » te that in accordance with your 
instructions, I_am notifying Ir. Philip Abramowitz, attorney for 
Biltiteri, that ha may not attend the Hearing in Kansas City ca 
January 13, 1975. Se eee ee 
| 
Very truly yours, 
' 
\) | 
] - C1 i, | 
D~p ° ee i, nd . 
DENNIS P, O'KEEFE 
Department of Justice Attorney ' 
ec: Hon. John T. Curtin 
U.S. District Judge ‘ 
a Mr. John K. Adams 
U.S. District Clerk 
Philip B. Abramowitz, ESqet~ | 
76 Niagara Square 
Buffalo, N.Y. 14202 G | 


IN THE UNITED STATES DISTRICT COURT 
a FOR THE WESTERN DISTRICT OF NEW YORK 


ALBERT M. BILLITERI, 
Plaintiff 
~ © : 
THE UNITED STATES BOARD OF PAROLE, 


Defendant 


BOARD OF PAROLE'S ANSWER 
TO THE PLAINTIFF'S AFFIDAVIT 
RECELVED JANUARY 24, 1975. 


CIV. 74-365 & 74-580 


On January 24, 1975 the Bc rd of Parole, through its attorney, af 


received an Affidavit of Philip B. Abramowitz, Esq. which recited the fact 


that in another case, a case involving one Ilario Zannino, Zannino's attorney, 


Francis DiMento, Esq., was permitted to and did appear at a hearing in 


Kansas City on January 14, 1975 before the entire Board of varole. 


LE NE ET NE ET 5 


\ . >. 


I made inquiry relative to this matter and determined that the 
case of Ilario ‘biniaheis was an appeal from an original ruling. (See copy of 
letter of Claude S. Nock, Jr. of December 16, i974 attached to Plaintiff's 
Affidavit wherein it is clear the hearing was on appeal.) In appeals cases 
Counsel may be present: see United States Board of Parole regulation 2.27(b). 
There is no similar provision in the regulations for appearance by Counsel 
where, as in this case, no final decermination was made on the regional level. 
Here Billiteri's case was referred to the National Board for an original 
determination. This was not an appeal and, therefore, regulaticu 2.27(b) did 
not apply. 

Respectfully submitte’, 
RICHARD J. ARCARA 


United States Attorney 


A) 
BY: By. Laney Q), 's a 
DENNIS Pr. ¢ O'¥YEEFE 
Department of Justice Attorney 


th 

a a, a he 
ae | ' 

AT: Buffalo, New York 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


ALBERT M. BILLITERI 
CIV. 74-365 
-Vv- : (Consolidated with 
CIV. 74-580) 


UNITED STATES BOARD OF PAROLE 


ee - 


GOVERNMENT'S ts 9NSE TO THE COURT'S 
ORDER OF NO’E™“ 7" 26, 1974, TO THE 
PLAINTIFF'S JOP! .INT AND ORDERS TO 
SHOW CANSE OF DEC!_MBER 24, 1974 AND 
TO THE COURT'S ORDER OF JANUARY 6, 1975 


THE UNITED © °" *° OF AMERICA, by and through its 
attorneys, Richard United States Attorney for the 
Western District of New York, and Dennis P. O'Keefe, Department 
of Justice Attorney, hereby makes the following response to the 
Court's Order of November 26, 1974,to the plaintiff's Complaint 
and Orders to Show Cause of December 24, 1974 ance to the Court's 


Order of January 6, 1975: 


COMPLAINT 
Directing its attention to the plaintiff's civil complaint 
of December 2?3- 1274, the Government answers as follows: 
Allegations (1) through (7) and (10) 
are admitted; 
Allegations (8), (9) and (11) through 


(18) are denied. 


TRANSCRIPT 


Next the Government notes that a copy of the transcript 
of the parole hearing of December 11, 1974 is attached in accordance 


with the Court's Order of January 6, 1975. (See Exhibit A.) The 


quality of this transcript is-poor as the Government advised the 
Court and the plaintiff on Tuesday, December 14, 1974, and for this 
the Government submits its apologies to the Court as well as to the 


plaintiff. 


FACTS AND ARGUMENT RELATIVE 
TO THE COURT'S ORDER OF 
NOVEMBER 26, 1974 

1. On November 26, 1974, this Court issued an Order 
directing the release of Albert M. Billiteri ". . . unless within 
thirty days the United States Board of Parole reconsiders his 
application for release in a manner consistent with this opinion." 
The Opinion indicated that certain factors should enter into the 
Board of Parole's determination of parole eligibility and that it 
is necessary and desirable to have a statement of the essential 
facts upor which the Board's rulings are based. The Court noted 
the Parole Board had apparently been originally operating under 
the erroneous assumption that Billiteri had been convicted of both 
conspiracy and extortion whereas he had, in fact, pleaded guilty 
to a single count which charged him with conspiring to violate the 


Extortionate Credit Transaction Act. 


ash or receiving the Order of this. Court, the Government 
tra~ —itted ae on Hovenoer ‘27th, to Joseph A. Barry, Esquire, 
General Counsel for the United States Parole Board. The Parole 
Board immediately undertook to comply with the Court's mandate and 


a parole hearing was scheduled for December iby 2978s 


3. Sometime thereafter it came to the attention of 
Government counsel that the proceeding was, in fact, bifurcated 
and that the hearing of December llth was to be conducted by a 
hearing examiner who would thereafter transmit his findings, con- 
clusions and recommendations to the Board of Parole, which was 


scheduled to and did meet in Kansas City on January 13 and 14, 1975. 


< 
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The hearing did, in fact, occur on December 11th as recited in the 
plaintife’ s several affidavits, and recommendations were forwarded 
to the full Parole Board which met in Kansas City on January 13th 
and 14th. (See copy of the Board's decision relative to the 


plaintiff's application for parole attached as Exhibit B.) 


4. While the plaintiff alleges that he was advised at 
the hearing of December ll, 1974 that a decision would be rendered 
within 15 days, this is only a partial truth. The bottom: of 
page 17 of the transcript (Exhibit A) indicates that the hearing 
examiners told the plaintiff that he might not get a decision until 
January '75 because the case was being referred to the Regional 
Director. Also, Billiteri was officially notified, on December 18, 


1974 (See Exhibit C), that his case had been referred to the 


Regional Director for a decision. 


The Government herewith submits to whee Court the 
aftidavit 1 John F. Sicoli, Senior Analyst for the Northeast 
Region, of January 3, 1975 (Exhibit D). This affidavit clearly 
states that the Board felt that by holding the hearing of 
December 11, 1974 they had complied with this Court's Order of 
November 26, 1974, and it is apparent from reading the affidavit 


that there was never any intent not to comply. 


6. In view of all of the above, (1) the fact that the 
Government believed that by holding the hearing within the thirty 
(30) day period it would be ir. compliance, (2) the fact that at 
the hearing of December 11, 1974 the plaintiff was advised that 
the case was being referred to the Regional Director and might 
not be decided until January, (3) the fact that on December 18, 
1974 Billiteri was notified that his case was being referred to 
the inti’ Directors, and (4) because the Board, as set forth 
in Sicoli's affidavit of January 8, 1975, beliewed that they were 


in compliance with the plaintiff's Show Cause Order and Complaint 


of December 24, 1974, the plaintiff's petition for release of 
x - , 

plaintiff, Billiteri, should be denied, as the Government submits 

that there was both actual and substantial compliance of the 

Court's Order of November 26, 1974. The most that can be said for 

the plaintiff's position is that there may have been an innocent 


misunderstanding by the Government as to the specific requirements 


of the Court's Order of November 26, 1974. 


FACTS AND ARGUMENT RELATIVE TO 
PLAINTIFF'S COMPLAINT AND SHOW CAUSE 
ORDER OF DECEMBER 24, 1974 AND THE 
COURT'S ORDER OF JANUARY 6, 1975 AN 
THE ORGANIZED CRIME DESIGNATION ISSUE 
Turning now to the "Organized Crime" or 0O.C. designation 


issue and to the issue of the propriety of the hearing of 


December 11, 1974, the Government submits the following: 


A review of the transcript of the parole hearing of 
December 11, 1974, while admittedly of extremely poor quality, 


does reveal the following: 


a | 2) 


(a) The original mistake wherein Billiteri was considered 


to have pleaded guilty to conspiracy (18 U.S.C. 371) and extort! onate 
extensions of credit (18 U.S.C. 691, et seq.) was iiss cies tind i’ 
was determined that Billiteri had pleaded guilty to conspiracy 
(18 U.S.C. 371) to violate the Extortionate Extensions of Credit 
Transactions Act (18 U.S.C. 891, et seq.). (See transcript, 

¢ Exhibit A, last paragraph of page 5 and the top half of page 6 to | 
approximately the middle of the page.) . | 


- 


(b) Billiteri was given an opportunity to explain his 
part in the conspiracy to make extortionate extensions of credi.t, 
and, when: questioned specifically as to threats to the victir, 
denied that threats were made. This denial is in direct contra- 
diction to the Grand Jury testimony which was the basis for the 
indictment in this _c#se. (See bottcu half of page 6 of the 


transcript of December 11, 1974, and the top half of pege 7. 


La 


Also, see a copy of the Grané Jury testimony of Bernard Spaziani 


attached as Exhibit E.) 


(c) Billiteri was given an opportunity to give his 
version of the facts lea’ing to his former convictions. (See the 
bottom half of page 8 of the transcript and the top portion of 


page 9.) 


(ad) Billiteri was questioned as tuo his educational 
background and vocational training. (See bottom portion of page 9 


and the top portion of page 10.) 


(e) Billiteri was questioned as tc his background, 
matital status, health and personal habits. (See page 10 of the 


transcript.) 


(f) Billiteri was advised that he had beep <« ‘ren an 
organized crime (0.C.) designation and was given an Spportunity 
to challenge such a designation and to present countrvailing 
arguments. While denying any ties to organized crime, Billiteri 
offered no evidence or positive argument to refute the propriety 
of the 0.C. designation. (See bottom half of page 11 of the 


transcript and pages 13, 14 and 15.) 


(g) Billiteri was questioned as to nis future plans. 


(See page 12 of the transcript.) 


(h) Finally, Billiteri was advised that a tentative 
decision had been made to forward his case to the Regional 
Director and sink final decision might not be forthcoming until 
January. (See bottom half of page 17 of the transcript.) 

\ 

“In summary then, and once again apologizing for the quality 

of the transcript, the parole hearing resolved the earlier mistake 
and clearly established that Billiteri had pleaded guilty to 


Conspiracy. Billiteri was given an opportunity to give his version 


‘ 


of the facts surrounding thiS and prior convictions. With regard 
to this conviction, Billiteri's denial of threats to the victim is 


refuted by the testimony of Bernard Spaziani who testified that he 


was threatened .1d was beaten by Pasquale Napoli (the other defendant 


in this conspiracy indictment) in the presence Gf, Bilitteri. 
Billiteri was questioned generally as to his educational background, 
training, marital status, health and future plans. Finally, | 
Billiteri was advised that he had been given an organized crime 
designation, was given an opportunity to present countervailing 
arguments, and was given the tentative decision that his case was 
being referred to the Regional Director and that a final decision 


might not be reached before January. 


With regard to the question of the O.C. designation then, 
it would appear that the parole hearing of December 11, 1974 was 
in compliance with the guidelines established in Masiello v. Norton, 
346 F.Svpp. 1133 (U.S.D.C. D. Conn. 1973) wherein the Court said 


at page 1137: 


The Court's conclusion that Masiello's 
parole hearing was not consistent with due 
process does not, on remand, require a 
"trial-type" supplemental proceeding. But 
he should be alerted to the fact that his 
prison file jacket carries an “organized 
crime" designation, be informed that in 
all likelihood his case will be referred 
for an en banc consideration, and be 
afforded an opportunity, consistent with 
the prevailing parole hearing procedures, 
to answer and present countervailing 
arguments so that the examiners and the 
Board will have a complete record upon 
which to base a reasoned judgment. 


WHEREFORE, in response to the Complaint and Show Cause 
Orders of December 24, 1974 and to the Court's Orders of 


November 26, 1974.and January 6, 1975, the Government submits: 


i nrg, 


The Board of Parole-has Shown 
Orders of December 24, 1974, and by its 
the Court's Orders of November 26, 1974 
therefore, plaintiff, Billiteri, should 


custody. 


Cause as required by the 


actions has complied with 
and January 6, 1975; 


not be released from 


Respectfully submitted, 


RICHARD J. ARCARA 
UNITED STATES ATTORNEY 
WESTERN DISTRICT OF NEW YORK 


re ae 


> iv Tenia aire, eacrerace cenaeemar 
DENNIS P. O'KEEFE 
Department of Justice Attorney 


DATED: oe g £975 


AT: Buffalo, New York 
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BILLITERI, Albert M. 


Legend 
Mr. W. --------- alan tans ateneiaa eater Mr. Wrenn, examiner 
Mr. Q. ------ men Mr. Quirk, examiner 
ME. CC. erm eee nnn nnn ne Mr. Collesano, Attorney, (appearing for 
Mr. Abromowitz) 
Mr. B. 7-33-33 - -- -- - - Mr. Billiteri (Inmate) 


Guide for other markings used 


Exam. kkaehkk kkk KRKKKK KKK KKK KRKEK 


Mr.? KREKKKKEKKKRKKEKKKKKKKKKKEKEE 


Ellipsis REKEKKKEKKRKEKKKKKKKKKKKE 


Dash FEF KKEKKKEKKEKKKEKKKRKKKKKRKKKEK 


examiner's voice not distinguished 


could not distinguish voice of party 
speaking 


speaking voice not understandable 


no comments being made or sentence not 
completed. 


/00 


BILLITERI, Albert M. December 11, 1974 


eg. No. ~132 ‘ 
may - si ait U.S.P., Lewisburg, Pa. 


This is Mr. Collesano my attorney 


Mr.C.: I am appearing for Mr. Abromowitz who is actually Mr. Billiteri's 
attorney 


This is Mr. Wrenn and My Name is Quirk we are examiners of the 
Board of Parole. 


ACtuaLiy we HAS THe CASE ocd ccnciccececccecsc 


This actually a parole hearing... .cccccccécceves 

Lets except this as a rehearing and it will be an initial rehearing. 
ES 30: O: GOCORE BOSON vive cides eicreeeccé 

I understand it to be a new hearing. 


We will consider it an initial hearing. 


eoeeeceeese. after that, we will ask you to leave the room while 

Mr. Wrenn and I discuss the case, and we will call yau back we will 
give you a tentative decision. The decision will be reviewed at 

our regional office and you will get the official decision hopefully 
within 15 working days barring emergenciesS.......ccccccccccees 


Mr. B: I am familiar with the circumstances, sir 
Mx. @s eoccccccccccceeeeeOn the record 


Mr. B. I wonder’ sir, if I may ask, is it possible to have a copy of 
this report that you are reading®my record, primarily because there 


was an error in the----well actually why I am here I was judged as 
being on a conpiracy and extortion, really I am here under 371 
conspiracy this was the basis -- one of the basis for this re-hearing 


the order of the re-hearing 


Mr. Q.: The hearing that we are holding today is on the basis of your 
plea as far as we are concerned quilty of count one’ 


Mr. B.'s That's right... I was judged the last time along with count 
one for extortion 


Mri Qs: seeee- the court.on the count in which you were convicted 

we do have to use our judgement on what happened......-.ccceccecece 
considering “the whole case. But we are recognized........-appeals 

was apparent miStake.............that you were convicted of ...... 
charges not only conspiracy but extortion. We are considering the 
conspiracy and will consider the facts of that as I am now about to 
eoeeeeees yOu. I will get involved........and we will consider the 

whole story. Even though you are convicted of just one count ol 
pS de OE SS ee eet 


Qy 


\ 


Continued 
charge ......- how you became involved 


Mr. O. 


of thi 


U) 


Mr. C.: Excuse me just one second but I think what Mr. B. was 
asking -- He was asking to take a look at to take a look at 

the file because there was error made previously and we......... 
and we feel that may be additional errord and what he is asking 
for before the hearing ........ give him an opportunity to take 
a look at his file. 


Examiner: We have no authority to .....at his file sir. This 
report is strictly a court report released by the court. 


J/Mr. C.: Not understandable 


MR. ? : I was just going to say as far as the parole file goes 
he has all information in the parole except the presentence report 


not understandable 


Mr. ? 
Q: Where are your copies? 


Mr. 3B. 
A: T aS. EHOW) 0.066 e085 


Why don't you go back and get them? 


MR. C.teceeeeee you Saying that he hés ever.ting that is in the file? 


Exam: Except for the presentence report. We have no authority to 
release the presentence report. 


Mr. B.: .weeeee this summary is why I am here,what I have accomplished 
since I have been here, my attitude since I have been here, with 
whom I am’ going to’ live when released the fact I have a detainer 

it states that I have an extensive record. (I think I have covered 
ebout everything, don't you think) 


Not understandable 
Mr. ? : You probably have the same copy as I have 
MP.°? That's right 


Mr. B?: Along with other it looks like a pretty thick file 
in comparison to what I have 


Exam: The presentence .report is in hece, and a lot of institution 
papers pertaining to your case~---~- 


Mr.? : Mr. Quirk would yuu appreciate why I asked this question the 
fact that I am here because of .......indictment which is conspiracy 

Mr. Q.: Which we are taking under consideration as the basis of this 
“heating iin ae > MI we 5 Thad Mee 2 ae tree Bo eet tbe (Oe e0e Aa Sa eB. . : ee 


SR A LE LE Ee ee 


EL LE PLL ae EL ee 


a? 


- a 


Mr. B.: right, that's right, but however in view of an error of 
me being here on just conspiracy I am being judged along with 


extortion could it possibly be ..-eee-seeeeees « 

Mr. C.: I think it might be ....... if we had a copy of the court 
order Mr. Quirk , indicating~-------~--- eboasees 

Mr. ? : Would you bring us a copy of the court order? 

Mr. ? : Do you have a copy 

Mr. B.: ceeceeeee I could surely go and get it. 


not understandable 


Mr.Q.: Is that your wishes at this point? Think this will be 
helpful 


r 
w 


No No, Mr. Wrer~ suggested that I get a copy of the court order. 
Mr. Q.: Yea, in response really t0O...---++e-- 

Mr. B.: Actually there is nothing in there that says that I should 
shan get a copy of the --- what you are judging me on. If that 


is what your question is. 


Exam. The question that you are bringing up is tht you feel that 
we are mostly judging yOur CASEC. cece eeeeeees 


Mr. B. No I did not say that sir 


Exam: We can correct this by getting a copy of the court order. And 
determine here and now how you were sentenced. All right 


Mr. B? As far.as me accusing you of judging........I did not say that. 


Mv. Q.: If you wiil go and get a copy of the court order I think we 
WELL s nbc wewe me 


Mr. B.: That's right sir, there is a play on words here I was just 
answering a man for what he said. 


Exam: Well it was you that made the point ceceeeecereeverss 


Mr. C.: I think anyone would ..........same.....-. He is not saying 
that there is an error going on right now. He said that there was 


error before. And that error was.......conspiracy and exto tion 
possible if there were other errors committed there there would be 
evidence in the file. And what we wanted to da was to take a look 


at the file. Which in-view of the previous........-..it doesnt seel 

to me to be an unreasonable request ...-..the .. apparent Yeocecenetn@ £29 
but yet I heard you say that there were a lot of other institutional 
papers in here. 


2 
P) 


4 ot a Loee Piet Da ia ed Be ke ster ACT A tes Awe ete gt they ee / 


Exam: Well these are NOXLMAlL.weccses 

Exam 2?: Classification material and that sort of thing which 
does't have anything to da with the offense itself 

Mr. C.: Well on the classification material .... if it is there 2% 2 
is there. 


mxam: This is medical data, educational data the classification 
material it doesn't have any thing to do with presentence report. 


MR. Ceteceseeeeoees 
Exam: Mr. Q.: Well the presentence report is not available to ..---. 
Mr. C.: I realize that and I realize the position I have. 


Mr. B. You see sir I dont know that unless I ask is that correct? 


Mr. Q: J don't know but I told you.that it isn't. So you know 


Mr. B.: I know now since I have .sked 
Explain the presentence report though. 


Mr.C.: It has been said tnat Mr. B. gets a copy of everything in 
that file though 


Exam: I don't think we said that he gets a copy of everything...--.-++- 


Mr. C. So we can safely say that he doesn't have everything in that 
file. 


Exam : No sir he doesn't 
Mr. Q: He does have a copy Of the .--eeeeeees 
Not understandable 


.eeeethere are two court orders , one is the sentence ........the 
other is the recent Order c.cceeeeeeeees 


Mr. C.: I was relating to the original court order on which basis he 
was sentenced .o-eereerecees 


not understandable 
Mr. ?: «ee. the indictment is very explicit to extortion 371 
pardon me I mean Conspiracy 371 
Mr. C.: Is it resolved we want to see the court order 


Exam: We are trying to give you as much information as we can. 


not ‘“1derstandable 


Tae a. eee — ene ee ee 


”* 4 
5 
Mr. Ce. In so far as looking at the file we are not in agreement, 
but I gather you are prepared to let us look at the institutional 


record in the file---with exclusion of the presentence report. 


Exam: We are prepared to allow him look at that information 
that has been presented to him and you may look at that information 
that has been presented to hin. 


ee. ES cp csekaseevesen SOS think it is necessary for us.to look through 
that. Why don't we DLOCECCA. cee eres eeeeee 


Mr. QO: Well tell us about count one Mr. B. That's the one of which 
you stand convicted indicates again the information that we have 
_.eeewith conspiracy and it involves loans to certain people and 
also indicates conspiracy-~- I PLESUMES. ccc ee ee cOfseecccccesccccercecs 
you remember what happened .......better than we do. What was the 
situation=<-<ce""-" a 


Mr. B. What happened ‘n court, sir? 


Mr. Qr No, what were you charged for what were you actually found 
guilty of. 


MR. B.: I was found guilty of conspiracy 371 


Exam: ? : Tell us about it sir, that what we are interested in 


' 


Mr. B: Well to tell you about it there isn't really that much to 
tell, I could go and get my - sain eg pbs SEY CORDALENCE: » 4 rer 
you had to go in to a great Gaal Givers sse- eer ° 


Mr. Q. : Well just a moment sir, let me read you what I have---the basis 


Mr. ?: That would be a good idea. 


M. Q.:-On the basis of count one. pechaps the Will ..cceccereees 
I am reading this from the presentence report not from the official 
papers...+.-+-+COpy from the of ficial: papers ceeeesecceverceeers 


between about June 1, 1968 and about July 15, 1969 did unlawfully 
conspire together and with other unknown people to krowlingly, 
wilfully make extortion and extensions of credit (defined in 18 « 

sc 891 (6)) and loans wherein the under standing of the defendants 

and the debtors Bernard Spazinanni, Donald A. Tonhaus and Joseph P. Lapo 
that delay in repayment for failure to repay could result in the use 
of *tiolence and other criminal means as to cause harm to the person 
reputation, or property of the aforementioned debtors, in violation of 
18 uSCc 892. Also, in the same period, the defeudants did conspire 

to use extortionate means of any kind against the debtors to collect 

or attempt to collect extortionate extensions of credit or to punish 

the debtors for nonpayment of extortionate: extensions of credit, in xx 
violation of 18 USC 894. In support and furtherance of said 

conspiracy and objectives of defendants, six overt acts enumerate 

the joint meeting of the lefendants or the single meeting of 

defendant Billiteri at visioUs locations in the Buffalo area, On 

July 15, August 19, 1968, June 23, June 28 and July 2, 1969, with 
debtors Bernard Spazianni and Joseph.P. LaPorta; all in violation 108°: 


of 18 USC 371. se 


2 ) 


. . ~ ts 


Mr. Q: That is what is listed as the count. 


Mi. 8B. Count one sir is) 371 conspirecy now you mentioned---- 
seoeeceeee NOW YOu See in complian [a sule 22 ies "CO 


Mee, Cet fl. 0 may be ‘permitted.-—-<-. The question is-------- 
700 O20 ASking Mr. B to explain <~-<~-< i... 


Exam: It is not what we are trying to do. explain what happened 
ceoeeeeeeWe got to consider honest. We are not going to say ..<. 


Guilty of conspiracy. We want to know what huppened so we get an 
appreciation of your role in the casi. 


not understandable 


commission of the crime itself. The crime in thi se 
os eeeeeeeCOnSpiracy getting together to discuss Perera) 
Overt act taking place. Overt act could be a phone cal 1 
could be recking a car too... In this particular instance I 
believe it was number ‘of conversations. I think ‘that i 


are xreferring .to. 


Exam: Conspiracy is the offense of discussing, it 
7 


cr cr 


Mr. C. : There was no extortion that took place. 
Exam: Well I am not saying there was MR. C 


Exam: I am trying to explain as pl: 


is convicted of conspiracy. Now we 


Mr. C.f Right 


Exam: Will you tell us then Mr. B. What was the conspiracy? and 
What was your involvement in it? 


Mr. .e.e--now it does I think you have been very clear in this 
last portion. The question didn't translate that clearly to me. 


Exam: yea, we are not litigating. in court. What did you do Mr.B. 
you did something --------~- 


Mr. B.: Well I did.....- -=-~---~--~~-..........- about this situation 
we did co: spire to loan money. 


Exam: Did you loan the money? 


Mr. B.: I .....record states..... now we cone back to,you.sce, we 

come hack to this compliance with rv’e 11 where it ties us in. 

In order to take a plea ....... you uave io comply with rule ll. 
& that correct? -This is where the discrenoncy lies 


Not. understandable 
Mr... Bet 
Yes, we did --we did conspire to loan so 
loan son: money 


Mr. Q: eseececes the Conspiracy was to Joann money and vou @ia 1 yan 


oF eh PAT LTE tie te etree ar 


ro 
e e3 
} 
‘ 


ne ee eer ee ee ee ee re ee ee en a eS eee ee ener 


dees ae 
A en ie eee 


Mr. B.: As the record states there I met him------ I made a phone 
call and met Porta on a couple different occassions as 7 
recall. And it is about the extent of it sir. 

Mr *O: The meetings were of Some PUTPOSE:. onc cee Wie see © pee diene 


or what happened to the money------- 


Mr. B.: possibly, possibly 


Mr. B.: It has been quite sometime 


you if I may a couple of 


Tonhaus. 


My Os: Let m 


Qa 
made against Spa 


lo sir 


= 
ry 
. 
ive) 
‘ 
cai 
ed 
a 


Q: You know if you don't pay------- that soi 


Mr. WY: This really is the information 
If © understand you correctly now it is 
seewvee agreed or cons; to loan 


true thi 
money to 


cert 


Any threats 


*0F thing. 


I am looking for-<-~----~---- 


1t you 


ain peo} 


you remembered people-----~-~ ivptecst®. @.% etainers But 
that there was no threats made or nothing like that to ...... 
bad cooperation or. any thing like that. ......0..0+8+sCOnSspiracy. 


Let me ask vou this, 
that time. Was this 
that you .. 


Mr. B. You were represente 


arrangement ¢ 


e“eeeee 


not understandab! 


Mrs Bs ‘Ss I recall, now it has been two anda 


‘What happened to Mr. Nanoli? 


Mr. B. Ue was granted parole, he 
raonths 


E qot three 
after i5 from Allenwood 
Me. Osx Is there any 


why he 3 and you got five? 


reason you yourself 


Mr. B. No, I can't possibly give reason 


QO.: 
you 


cepiedioneeeeenhabeate why there was a 


did get five years and a non......fine c 


My. 32% 


Right 


CAll. secs ene 


:@d by counsel at 


x was it a decision 


‘esOTPLead Gull tyr to; Court cone.) <s.c.c55:8 408 


half 


years 


cs, he was granted 


that 


fact 


Sir 


difference in sentence 


»f $10,000.00 


Mr. Os seeveosee YOur record and a@qai there is so thi that 
your don't know there is a detainer presently on file re ring to 
e charge ins. sccesescecn es Wihoh T Ut it | ’ 
settled 1 you got a four key Ww hat « 


concurrently with this. sentence. 


Mr. Q: and there are no other detainers that you kiow 


When will that sentence he up Mr. B. 
Mes B.. 1976 


Mr. Q.: 1976, but you know when 


My... Be Jell I would say July, I got sentenced <here July 5 
I think I got sentenced there maybe 5 days later maybe on the 


10th. that was July of 72 sol guess July of 76. 


Mr. Q: Were you sentence on that before you started your 
federal sentence. 


Mr. B. No Sir 
Mr. Q.: You went out on writ on that did you 


Mr. B.: No £ started my Federal sentence, I .....was sentenced 
by the State. 


Mee. Ss Did you go back to BuLftalo for that sentence 


Mr. B.: -No no, I committed myself --I was committed rather and 
6 . 


in Buffalo is ..-..+-+ee-. we don't have federal detention Lt is 
a county detention and I stayed thereand five days later I went 
to court and five days later went to court and was, sentence for 
that. 

Mr. Q; eens  eeteLore you got here 


Mr. B. ‘right 
I am sorry if I don't understand you sir 


Exam Mr. Q: Non't worry about that...-cecesereo wees 
This particular type-----this is the first time you have been 
tmyoULved LN Chis LYDG sss. . vce aiseeee 
Mr. B. : I was convicted of conspiracy in 46 
Mr. QO: was that .......the internal revenue laws 
Mr. Sar That’s right 
not understandable 
Mr. Q.: Any other tir 


Mr. B. One other time in 1950 I was found quilty of 


“eee vereeeree 


MR. QO. That was an 18.1 ith sente you served that ¢ 


Mr. B. Yes I did sir 


Eo Mr. Q.: Have you been incarcerated on any other occa:ion 


Mr. Q: Any other cnnvictions that were not followed by 
i L 


Mr. B.: I might have some fines. I can't recall........ 
and I just got a copy of my .......report just the other day. 
I guess you ...-appreciate my being a little bit up tight 
and that ....-..memory. 


Mr. Q: You get the instructions and not cad them when you got 
Zee 


Mr. B.: Instructions and not read them, yea theycertainly do 
read them. 


Me... OS there is a........on there so you have to look at them 
rather carefully. 


Mr. Q.: Mr. B you are 48 years old now right sir 
Mr. B.: Yes sir 
Mr. Q.: I understand you completed the requirements for GED : 
Mr. B. Yes sir \ Lt 
Pave bve Cv, nN her e rane! AL. 

Thats 5: nec +f Ou Vie 
Mr... Gs a when did you get your certificate? 
Mr. B.: As I recall I think it was this spring. I took the : Soe 
the early part of the year. I don't recall if it was just 
I met the Last board or just after that I took the test. 
Mr. Q: But it was this year 
Mr. B. Yea 
Mr. Q: Let us follow up on that a little, What is your program? 
Mr. B.: That was my program 
Mr. QO: What are you doing now? your assignment you on. 
Mr. B.: I have been working in mechanical services I was awarded 


medium custody back in October 18 and was transferred over to 
mechanical services 


10 
Mr. Q.: Is your conduct record in shots? 


MR. Bact Yo shots whatsoever sir. 


No disciplinary action whatsoever 


Mr... Os You completed your acacemic progran Were you programmed 
at all in the vocational 


Mr... Ba No 


oe 


c 


Mr. Q.: Do you belong to any of the orgauizations here? 
Mr. B.: Yes, I belong to the Holy Name Society, Toastmasters 
Mr. Q.: Do you hold office in any one of them? 


Me... Bo Ne sir 


Mr. Q.: Turning again to some of the things that went on or 
have taken place in your life time. What do you do for a living? 


Mr. B.: I have been a contractor ........construction all of my 
life. 


Mr. Q.: Have you been in military service at any time? 
Mr. B.: No sir 

Mr. Q.: Are you married? 

Mr. B.: Yes sir. 


Mr. Q. Is the marriage still in tact? 


Mr. B.: Yes sir, this is my wife and my children here. I have one 
other boy. 


pa 


Mr. Q.:. Have you ever used drugs? . 
Me. Bos SNOUSit) Sicancee ese BLCONOL ever Sir 


Mr. Q.: Have you had any psychiatric problems emotional problems 
that required ....of consultation or treatment? 


Mr. B.: . No sir 


Mr.Q.: I will ask you then just one question, then Mr. Wrenn I 
am sure will have some questions for you. Going back to the top 


line of conspiracy, What is the why in that Why did you becone 
involved? 


Mr. B.: That's a good question, and I can't answer it---- 


Mr. C.: Perhaps it is pretty difficult for Mr. B. to GiscusS~..-,-- 


“eet eee 


Mr. B.: That's got nothing to do with it. Hoe asked 1 the 


I don't know why. liow do you snswer a, guestion like that? 


joa & 2a of ey? Was it one ot aifiarsr 
arora geeibltie lon. t L aad it 

but at a rease . J ng to solicit 
fron yo: L ttle bit more you did as to 

why you uid it. Why you became involved we much more interested in 


Mr... Bs 
of money. 


Excuse me for interrupting but I suppose it was for need 


Mr. Q.: Did you get any money? 


Chuckle) No sir 
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Was your business shakey at this time? 


= 
ee 
K 
. 
— 
wW 
. 
oe 


Yeah 


Mr. Q: not understandable 


= 
5 
ise} 


no, if you.....-I'll correct you or attempt to 


Mr. Qe: ecceeeeeeeeenames involved in the other accounts etc. Some 
reference Mr. B. that indicates that you are involved and what 
might be called loosely .....-organized crime ......+...-hearing 

+ {= 4 . a 


+ 


~ oe - - 4. : f += Tr hint he ey wad a i me - ‘ : 

as a matter ol ace I think the @e was rel to an original 
: fernsar M racy te ta el r ; F f- le aT} 4. TR r 
jurisdiction category becat ) belief o -. What do you 


have to;ssay about that? 


Mr. B.: Am I involved in organized crime, no sir. To begin with 
I don't know fully the definition of the word organized crime. 


Mr. Q.: «eeeoeeeeeethe people you are associating with, not only 
EEE SE i ie hs 8h eee : 


Mr. B.: Well yeah, I think my record has a great deal to do with 
it, sometimes you say association, sometimes-------~-- well we have a 
very famous .......-.going right now that I would consider organized 
crime if anything. 

Mr. Q.: Well let me put it this way.---~-----Think of it into the 
rackets. ---<=<-----:<--- 


Mr.B.: I am in no racket sir 


Mr. Q.: ‘People that you may have been associated with not necessarily 
in this but in your background in buffalo........... were you considers 
or did you think you were being considered a part of a group of people 
who were in the rackets 


we 


Mr. B.: Well I can answer that very simply, Since I have been I 


found out I have been stamped special offender or OC organized Crime, 
Mx... Gis You don't see that there is any justi cation «¢ 9) is £0o 
that as far as: your reason is concern? 
Mri Byes NO six ; 
iia ti ae ‘ " pi sibs Bini P F (tf 


Mr. Wass Yes I just have a couole oO: thinys to say . 


Where you convicted by a sti ike force? 
Mr. B.: No sir ara et ee 


Me Ws Out of Where? 


Mr. B. Buffalo New York 
Mr. W.: Was that strike force the main.+.sece+-Of organized 


crime in that area? 


= 
me 
- 
— 
. 


I believe so,-I can't answer that truthfully. 


Mr. W.: Tell us a little bit about waat your plans are wW 


4. 


you get out 
Mr. B.: I anticipate whan I get out------ get my business started 
my concrete business back again. Naturally stay with my family 
take care of . concrete 
will have an overtime jok just taki 


) 


re 
—~— 
~ 
oy 
ae 
4 
~*~ 
fe au 


F ee ‘ 
any DYFODLEMS.ccee lM 


HK 


i cere CASE Le 


cure of iny family primarily for a liveiihood I just 

start my concrete bus iness again. 

Mr. We: That is not in operation 

Mr. B.: No:it is not that is only thing I know to make a living 
’ bf 


Mr. We: Do you have .iachinery? 
Mr. B.: Well no I don't, any more, no sir 


Mr. W.: You going to get financing tugether and do it all. 

Mr. B.: Well it is not so bad, I have been doing a little reading 
oe tL Soe be ee Cee. SUES business. 

I talked this over with my last caseworker Mr. Meco 
member of -the minority and am cligible for a small 
so I anticipate making application in that fashion. 


Mr. W.: Are you in debt now sir? 


Mr. B.: Well I owe fine $10.000.00, I do owe my family some 
money. They have been very decent with my wife, my daughter. 


4 ; . 3. on 1 re; senta ve or 
-} t} Ca » «€ 11Nn. aAnyth oe, 1 have 
» Wl j a Bt We e not 


length. A coup! 
you mentioned 
If I had the 
the answer and 


doesn't knew wi 
could be err”ec 


> eee i = 4 ar se £ sear . : os? e AOmms: 
Mes 6.3 jsually at the time o Ssenc ng juage nakes some comment 
Mes Lbs ee ee cee ke we SOS the same day. 


MR. C.: The other th he fact really 
unusual is the or c re is a question 
on whether or not ass ime. This kind 
of repugnant. to me because 1istrative hearing 
to determine organized crin B. Nobody 
nis ever sat down with Mr. ts that we have 
used ructu our ¢ Wes Lvic ae 9 

} Cr - And no one g ‘. fie... Bs. Oy VEUnity thc. een elOne 


things. Apparently there i: an organized c ication on 


his record. 


Exam: We are giving ........a chance now sir, if he wants to place 
any information on the record. 

Mr. C. 3 Jell he doesn't have benefit of the fact that you have----- 
This isn't a hearing to determine whether or not he iS ....-. eae et 
organi i 


Exam: We have a statement perhaps we c: share that with you I 
don't know that there is any reason why we can't. 

Not understandabl« 
Me. Bo: At that time sir I don't think the attornies or anyone had 


Mrs. Ges Maybe when you get into the organized cri as Ww » Gdiseu: 
it now LE°iS more fOr ..s..6 e0s0-OU leterrin ‘ 
to Make, a. soeeee-ebOard, we do int label it. © f 
he wes rel for original J ' ‘ 
Pearce 
, a °2 ' : , “4 teen me te af ' é dé Polite 


Mrs. Oe% Continued 
He now finds that he isar r of org l ime, we are 

_ sellin £ —¥,% oe ee . wv ; c - 
only asking for any intor! Lon t Rad i gt have he Says no. 
He weoesekn formation that we had.... 

Not vu-.derstandabl 

MR. C. rieee we es ooeeeASk questions. numbper’] Who prepares tnat 
report? Number lat 1S the basis and sources of info 1¢ion? 
That information is not availabl What I am saying is, there is 
no way for Mr. B. to get a hearing on those ascettions . You 
Classify him as organized crime apparentty. 
EXQAM: -cecccseceeee Strike force----- 
Mr. C.: That doesn’t necessarily mean anything except to say 
that certain individuals, whoever they might be, have said that: 
he...organized crime, you have classified hi Simei emcee WR eth GCs 
on your files he hasn't had the opportunity to talk anybody. 
Why did you do that, let me have a hearing on why----that O.C. is 
hurting me. I don't want that there. I mear if you } 
PAU cbc eeaesensest. think that 0.0. Nad oot. “we, *t 
had the chance to talk to anyboay. I didn't talk to 
prepared that report. You are ba: Lsion 
you have in front of you. 
Exam: We are not basi. a decision, but » will consider that among 
other things in the decision we a have to make. 


‘ * £- te , at 8 ce 
went fact what's 


Mr. In 


happening you are basing your decision paz 


of your decision; based on some information that in a pr-sentence 
report. And we have never had the opportunity to challange. | 


the court 
is that co 


Of course, 
ntenced 


Exam: 
he was 


ie 
Sse 


also 
EEC. 


he 


} ? 
1G 


that information at the time 


Mr. C.: Oh, I realize that, but they didn't say they didn't label 
him 0O.C. there fore he fell into a particular category. 


Exam: We are not labeling him O.C. right here. 
Mes Cs Isn't there an 0.C. Classification in his file 
Exam: That is a bureau of prisions classification we don't have 


me. C,% T SROUGHE. ccc er ccvece cis &@ Tesult Gt that classi fication 
Beane: THe. 6cc0ene wes oe that: tha final decision 4 mad Bn Banc. 
Me. Cys An ordiniary case a case without the 0O.C. 3 ¢ facing 
a different ituation based ¢ 1 O.C. classification an o lary 


. \ { 
15 
 ) 
= Exam: We have other types of offenders that elso are designated 
> . Y _ $ . _ 7 ‘ on“ t. - e ‘ . ee : od 
ecosecservvedePUbDLlic interest cases. Long sentences 45 years or more 
7 ht t Sah et wpe 
and this so of thing. 
i een > = Sas ~¢ 
Mr. ade. IT unaerst¢ 1a, [IT think yl i CE Fang J 1 } al ) 
We object the 0.C. Because of what it does to him. And the 


eason I objcet because I haven't had tr: opportunity to eve 
hallange that, there is no way for me to challange that without 
a fair hearin 


Qq% 


Exam: We would be happy at this point to supply any 
additional information interm f 


Also if you would 1 
he hasn't gone into that I know he doesn 


ike SO medical informations... és caters 


't want to go into it. 


: Tell us about the medical conditions that.........might 


ir. C.: My client really doesn't want me to get into that, O.K. : 
particularly when his family is here 
Mr. Q.: Mr. B. is it alright for Mr. C to say something or would 
like your family to stand outside. 
Mis: ist Wed Et thank that. .t ) letter | ro { aoctor 
and it is da 2 a TL Ge abouc a i ih a 9 a half ago would you say e 
Mr. Cooksey that is in the record there and I think that would 
explain a good deal of it. We have had a problem going back to when my 
Son was in Viet Namen =e —— = 
Not understandable 
; Mr. C.: Short of the injecticns that I have made particularly or 
we) O.C. classification that's all I have to say, one closing thing, 
you are asking Mr. B. questions about things that he pled guilty to 
there is ne question that he committed the act with which he pled 
the problem that I see, I am ¢ iced the reason why he is not : 
going into great details because his family for one reason but 
another reason it is very difficult for a man or rehash all of that 


i 
he is here to forget that and start a new life and I have some 
aiiftienity myself talkine to him about those. ..s.<céeces ana - BROW 


those are important questions for you. 


Exam: Spee eee Re 2S: MES Rs. .ODELONS. EOuc cree nse e WOME es 


not but it is his heat ing. [I would } ing just before he 


goes out after you conclude, part of our ritual, is there 1ything 


| 16 
Me, B. No No. I wanted to clear that up. IL could norecliete wnat 
’ } us a 1 oe | -@ Wade 
Me. C. Is trying ceo LV ia. 2 «< tainly 3 a int to pi any 
dampers on what you are try ing to set up 
Mr. Q.: Are you satisfied Mr. B. that you have had every oppor tunity 
to try to bring out whatever it is that want to bring out 


not understandable 


Mr. B.-: Well I would appreciate y 
purpose of me having thi re@“hea ic 
me ten months to get this h 


Ten months of long carceration S¢ 
properly judged possibives<-— ----in being------ let me state that 
on my initial hearinc ition also recommende 


parole to 
my detainer as the; were to get 
paroled from i é 
felt the gov 
me parole. , 
very valuable in a man's pec shiv when you hae up to my 
years. Now we are coming back to because of the error 
my case my salient factor score of 6 points be it 
it might be .---..-conspiracy 371 as I understand 
20 to ope months at the very worst I 
we ar2 07 Gebkivne you seas<<-<<—<<= 


~B 
16 and 20 months according to these guid 


> 


montn. So now 


Rie So we are still 


talking about 10 months c ctually. And cause of 
a clerical error or whnate error it was, k this 
should be taken undercon yhen you gentlemen decide or 


as I understood you Mr. going to be En Banc 


Mr. W.: Yes However we 


Mr. C.: You are going to make a recon sndation and take it to the 
~e--group and you are going to Give Mr. “B. the benefit of that 
recommendation. 


txam? Oh sure certainly we will have to tell him what our tentative 
decision is today. As we said it is only tentative 


Mr. B.: Yes I can understand ft can appreciate that sir, I missunderstoo 
you. You see the last time they gave me no answer and just sent 
it En Banc. 


Exam: If that is what we decide that is what our answer - will be 
today and we won't give you any other answer 


Mr. B.: I understand O.K. 
Mr. C.: This ‘pone point gs out whakxtxuas the point I was making about 
the 0.C. classifi 1 1on that would not be necess-ary if that O.C. 

£ 

1 


‘ication wasn't there is that correct. 


Exam: If the O.C. cl] assification was not there it would be 
handled in a different manner, yes 
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the two. 
ir. C? In a conspiracy there has to be somebody you can conspire 
4. 
Exam: There is not a fine . distinction a great distincti 
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distinction is one of ta! 
is actually doing it. 
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Mr. C.?: Physcially doing it 


Exam: Having the actuall act committed. There is a great difference 
there. We all talk about : 1k about beating our 
wives up and we never beat them up, there is a great difference. 
hnical and everybody gets confused andthat 

: E ocurreu the first time and that is 
again. Any thing else Mr. C. 
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Mr. C. No I have nothing else 


Exam Alright Mr. B if you will stand outside, we will call you back 
Exam: Mr. B. Mr. Wrenn and I have discussed the case and I think we 
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decision is to refer to the regional directore.seeeeeeeeeeeeee YOU 


is 
get the official decision tm U5 working daySis< ossseseos 
Mr. B.: Any particular recommendation 
Exam: That is all we do is just refer... eeeereceees 


Mr. B. I thought as hearing agents you would have a recomnendation 
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Exam: We do make an alternate decision in the case Mr. B. but we 
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ultimately. 
Not understandable 
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decision in the case whether j ; 
it might be. It is strictly up to the regionalawhether this 
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I, Jonn F. Sicoli, being duly sworn, depose and *% 


~ “fy, 


state as follows: 


1. I am the Senior Analyst for the Northeast Region 
of the U.S. Roard of Parole with offices at Scott Plaza II, 
Industrial Highway and Tinicum Township, Philadelphia, Pennsylvania. 
2. I have examined the file of Albert M. Billeteri, 
Register No. 87332-132 and find as follows: 
On December 6, 1974, the office of General Counsel for 
the Board of Parole notified this Region of a Court Order from the 
Honorable John T. Curtin, U.S. District Judge for the Western 
District of New York, dated November 26, 1974, regarding a suit 
brought by Mr. Billeteri against the Board. Counsel advised that 
the Order required a hearing to be held by December 25, 1974, in order 
to correct a mistake made in the determination of Mr. Billeteri's 
offense severity rating at his initial parole hearing in February, 
1974. 28 C.F.R. 2.20 (d). As a result an Examiner Panel of the 
Board reconsidered the case at a Parole hearing on December 11, 1974. 
Counsel for the Board advised that compliance with the 
Order could be achieved by providing a hearing before December 25, 
1974 although a final decision would be made by the Regional Directors 
in January at their quarterly meeting. 
Original jurisdiction cases are considered at quarterly 
meetings since the five Regional Director's who make these 
decisions are located at Philadelphia, Pennsylvania, Atlanta, Georgia, 
& Dallas, Texas, Kansas City, Missouri and Burlingame, California and 
it, therefore, 1s impractical to meet to consider every original 
jurisdiction case after an exaniner 5 
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Let the record reflect that the witness has id 
tified a photegraph of Babe Billiteri. 
Now, Sir, what were the texms of your loan? tow 


much did you ask for? 


- 


| 
| 
| 
Five hundred 
They gave you the five huncred dollars? 
Right. ; 
Did they say what the interest rate would be, | 
any? | 
Seven hundred, Thirty deys. | 
At the end of the thirty deys, Six, were you able | 
to pay thet soan? 
No. 
What did you do then? 
I went up and told him I might be a couple of 
days late. 
That was when you were supposed to settle up 
him? 
That's correct. 


What did they say about that? 


vy oe A es 2S. S be at 
They didn't like it. They gave me two cays. 
Did they want mere Jnterest? 
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i 4 A. No. 
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? 5 Q. Now, Sir, during this thirty days you had the loan, 
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6 had you been up at the Arab Club frequently? 
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t! i 7 A. & few times. : is OS 
{ ee Q. Were you gambl'ng there? 
{ i 9 A Yes. 


; 10 Q. Did you see Nr. Naples end Mr. Napoli there 
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: 13 Q. Did you talk to them? 
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4 . : 14 A, Just hello ” 
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3, Ja Q. Just casual conversation? 
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Right, 
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Did you go in their car? 
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UNITED STATES DISTRICT COURT 

® YESTERN DISTRICT OF NEW YORK 
} | 
—— stan totect | 
| | 
ALBERT M. BILLITERI 
| } 
i Plaintiff 
} NOTICE OF MOTION 

Vs. | 
| 
| UNITED STATES BOARD OF PAROLE, ET AL. 
Defendants 
SiRS: 

PLEASE TAKE NOTICE that upon the annexed Affidavit of | 
| PHILIP B. ABRAMOWITZ, ESQ., sworn to on the 18th day of March, 1975, ‘ 
| 

and upon all the prior pleadings and proceedings had heretofore herein, 


the Plaintiff will move this Court at a Special Term for motions held 


on the 24th day of March, 1975, for an Order admitting the Plaintiff 


to bail pending the ultimate disposition by this Court of the instant 


DATED: Buffalo, New York 
March 18, 1975 


Yours, etre. 
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PHILIP ]/. ABRAMOWITZ, Of Counsel 
Attorne®m for. Plaintiff 
Office and P.O. Address 
76 Niagara Street 
Buffalo, New York 14202 
Tel. No. 716-855-0717 


| 
case at bar. 
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ys DENNIS O'KEEFE, ESQ. 
DEPARTMENT OF JUSTICE 
GENESEE BUILDING 
BUFFALO, NEW YORK 14252 


MARTOCHE, COLLESANO, ABRAMOWITZ & GELLER / a G 
| Attorneys at Law ¢ 76 Niagara Sireet e Buffalo, New York 14207 ¢ (716) 6550717 A 7 


ALBERT M. BILLITERI 


AFFIDAVIT 


UNITED STATES BOARD OF PAROLE, ET AL. 


STATE OF NEW YORK) 
COUNTY OF ERIE )ss.: 
CITY OF BUFFALO ) 


PHILIP B. ABRAMOWITZ, ESQ., being duly sworn, deposes and 
says: 

FIRST: That I am an attorney duly admitted to practice before 
this Court and that 1 am fully familiar with all the facts and circum- 
stances of the above referenced case. 

SECOND: That it is now been nearly one year since ALBERT M. 
RILLITERI's parole application was originally denied by the UNITED 
STATES BORAD OF PAROLE. 

THIRD: That your deponent has always made timely and speedy 
applications through all the administrative appellate process and judici 
process for a speedy determination of the issues herein. 

FOURTH: That the inordinate length of time in this case, 
resulted from the clear errors committed by the United States Board 
of Parole initially, which required this Court to remand this case for 
determination, and the length of time required by the Court itself 
to make determinations. 

FIFTH: That your deponent at every stage in the proceedings 


has proceeded forthwith speedily and in an attempt to resolve these 
I I 
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Attorneys at Law e 76 Niagara Street e Butlato, New York 14 Pe (716) 8550717 


matters as quickly as possible. 
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That 
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will grant the relief 


an order admitting the Defenda 


of the ultimate issues of the 


Sworn to before me this 


18th day of March, 1975. 
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IN THE UNITED STATES DISTRICT COu2T 
FOR THE WESTERN DISTRICT OF NEW Yuk 
x 


ALBERT M. BILLITERI, 
Plaintiff CIV. 74-365 and 


CIV. 74-58- 
“Ye (Consolidated) 


UNITED STATES BOARD OF PAROLE, et al., 


Defendants 


GOVERNMENT'S MEMORANDUM 
OF LAW AND FACT WHICH BEAR 


u.'.4 THE HEARING OF APRIL 30, 1975 


This Court has scheduled a hearing on Wednesday, April 30, 1975 


to determine (1) whether Petitioner Billiteri's "high severity" rating 


was appropriate to the circumstances of his case and (2) whether the OC 


(organized crime) designation was properly applied to his case. 


PROCEDURES 


This hearing, a hearing in which for all practical purposes the 
Court has supplanted the Board, is unique. However, since the Court is, 
in effect, acting as the Board, then the evidentiary rules of the Board 
should prevail and the Board should should not be held to the evidentiary 
rulings normal and necessary to a trial. In Morrisey v. Brewer, 92 S.Ct. 
2593 (1972) at 2604 the a in scaiebiad toa earn saluindivtinn hearing, 


said, 


It is a narrow inquiry, the process should be 
flexible enough to consider evidence including 
letters, affidavits, and other material that would 
not be admissible in an adversary criminal trial. 


Ie is further submitted that, as in preliminary hearings, etc., 
hearsay testimony and even evidence normally falling under the exclusionary 
2210 Ths £6 AT RT 


rule should be admitted. In Sperling v. Fitzpatrick, 426 F.2d 1161 (2nd 


Cir. 1970) at 1163, 1164 the Court said, 


The exclusionary rule is believed to be a 
necessary restraint on the adversarial zeal of 
law enforcement officials. "As it serves this 
function, the rule is a needed, but grudgingly 
taken, medicament; no more should be swallowed 
than is needed to combat the disease." Amster- 
dam, Search, Seizure, and Section 22503 & 
Comment, 112 U.Pa.L.Rev. 378, 389 (1964). 


A parole revocation proceeding is not an 
adversial proceeding. A parolee remains, "nile 
on parole, in the legal custody and under the 
control of the Attorney General.” 18 U.S.C. § 
4203 (1964); Anderson v. Corall, 263: US. 193; 
196, 44 S.Ct. 43, 68 L.Ed. 247 (1923). A parole 
revocation proceeding is concerned not only with 
protecting society, but also, and most importantly, 
with rehabilitating and restoring to useful lives 
those placed in the custody of the Parole Board. 
To apply the exclusionary rule to parole revocation 
proceedings would tend to obstruct the parole system 
in accomplishing its remedial purposes. 


There is no need for double application of 
the exclusionary rule, using it first as it was 
used here in preventing criminal prosecution of 
the parolee and a second time at a parole revoca- 
tion hearing. The deterrent purpose of the ex- 
clusionary rule is adequately served by the 


exclusion of the unlawfully seized evidence in 
the criminal prosecution. 


HIGH SEVERITY RATIN 


Turning now to the question of the "high severity” rating ~iven 
Billiteri, it is submitted that a defendant cannot be convicted on Conspiracy 
only, but must be eonvicted of a Conspiracy to violate some other law of the 
United States, in this case 18 U.S.C. 891 et seq., Extortionate Credit 


Transactions. Ge ; ‘ 


In the Hobbs Act, 18 U.S.C. 1951, the classic extortion statute, 
we find the term extortion defined as follows: 
“the term 'extortion' means the obtaining of property 
from another, with his consent, induced by wrongful 
use of actual or threatened force, violence or 
fears « « =" 


18 U.S.C. 891, the section the Plaintiff was convicted of conspirtag 


to violate, defines an extortionate means as follows: 


"An extortionate means is any means which invoives 


the use, or an express or implicit threat of use, 
of violence or other criminal means to cause harm to 


the person, reputation or property of any person.” 


The Court's attention is also directed to the first two footnotes 
at the bottom of page 20031 of the regulations which state: 


1. If an offense is not listed above, the proper 
category may be obtained by comparing the 
severity of the offense behavior with those 
of similar offenses listed. ’ 


2. If any offense behavior can be classified 
under more than one category, the most serious 
applicable category is to be used. 


Comparing the definitions and considering the footnotes instruc- 
tions, it becomes apparen. that the Board pro,erly determined Plaintiff 


Billiteri's catego as very high, extortion. 
ry ¥ , 


It is further submitted that the Board need not look to the crime 
to which the prisoner pleaded guilty, but may, in fact, look to the crime 
which the prisoner allegedly committed. In Lupo v. Norton, 371 F.Supp. 156 
at 161 (D.Conn. 1974), the Court said, 


In the context of these cases, the crucial 
regulation of the Board that affords protection 
against unfounded charges is the requirement 
that reasons be given for adverse parole decisions, 
28 C.F.R. § 2.15 (revised). When the Board uses 
an alleged offense as a basis for parole decision- 
making, this requirement of stating reasons becomes’ 
the prisoner's sole protection against the risk 
that he may be unfairly penalized because of charges 
on which he was never convicted and which he may be 
able to controvert, either at the parole hearing or 
upon administrative appeal from an adverse decision. 
Unless the word “reasons” is to be drained of 
meaning, the Board must inform a prisoner that an 
alleged offense is the basis of an adverse parole 
decision. 


The alleged offense, the substantive crime of making and collecting 


extortionate extension of credit, was considered by the Board in this case, 


xX - 


See (1) the proceeding of May 24, 1972 in the case of United States v. 
Billiteri, Cr. 1970-197, appended; (2) the presentence report re Billiteri 
of June 15, 1972 appended and the April 16, 1975 affidavit of Curtis C. 


Crawford, Regional Director of the Board appended. 
ORGANIZED CRIME DESIGNATION 


The regulations of the Board provide that in certain cases a 
prisoner may be designated OC or organized crime, and that this designation 
(an adverse one) will have a bearing upon his parole. It should be noted 
that while Billiteri was given such a designation it was not a consideration 


in the Board's denial of Billiteri's parole. 


Turning now to the hearing, it is submitted that if the Board is to 
justify its OC designation relative to Billiteri, it must show that Billiteri 
was a prominent figure in a structured criminal syndicate. In Masiello v. 


Norton, 364 F.Supp. 1133 (D.Conn. 1973) the Court said, 


The relevant section of the Board's rules reads 
as follc 's: 


Organized crime. Included may be those prisoners 
who, a tue Board's judgment, were key figures in 
orp «ized criminal activities. Persons in this 
category are those who were professional criminals 
on a regular basis and who may have played a 
significant role in their organizations. Ex- 
cluded are those who were involved only in an 
incidental way or who were convicted as lesser 
figures in a larger conspiracy or in a many 
faceted offense. (emphasis original). Rules 

of the United States Board of Parole, p. 22 (1971). 


The phrase "organized crime figure” may, unless 
carefully defined, be misconstrued and misapplied. It 
may be interpreted to include, as the government's 
position suggests, any member of a joint venture who 
engages in a criminal activity involving some systematic 
planning and united effort. Under this definition almost 
every prisoner who participated in a crime with another 
could properly have his prison file jacket inscribed with 
an "o/c" label. The Court cannot conceive that this was 
the intent of the Board's enactment. Rather, in the 


ner, p 
Court's opinion, the clear import of the lanzuage of 


; . 4 
the regulation is that a prisoner may be classified as 

a member of organized crime if the officials of the 
Parole Board have a ri reasonable basis in fact to conclude basis in fact to conclude 
that the inmate was a prominent figure in a ainent figure in a structured | 
criminal syndicate composed of professional criminals 
who rimarily rely on unlawful activity as a way or life. 
(emphasis added.) 


"HHEREFORZ, it is submitted that: (1) The evidentiary rules of an 


adversary proceeding should not prevail and that the Board should be per- 
mitted to introduce hearsay and even material normally precluded by the 
exclusionary rules; (2) The “high severity” rating can be established, within 
the Board's rules, not only by the proper application of the rules themselves, 
but by looking to the crime which Billiteri allegedly committed which is also 
a provision of the rules, and (3) That the Board must establish that, in fact, 


Billiteri was a prominent figure in a structured criminal syndicate. 


- 


Respectfully submitted, 


DATED: April 28, 1975 RICHARD J. ARCARA 
United States Attorney 


BY: D2 du, 


Department of Justice Attorney 


AT: Buffalo, New York 


ec: Mr. John K. Adams 
U.S. District Court Clerk 


Philip B. Abramowitz, Esq. 
76 Niagara St. 
Buffalo, New York 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ALBERT M. BILLITERT 
CIV. 74-365 


— CIV. 74-580 


UNITED STATES BOARD OF PAROLE, et al. 


WRIT OF HABEAS CORPS AD TESTIFICANDUM 


TO: THE UNITED STATES MARSHAL FOR THE WESTERN DISTRICT OF NEW YORK 


and 


THE WARDEN, LEWISBURG PENITENTIARY, LEWISBURG, PENNSYLVANIA. 


GREETING: 


YOU ARE HEREBY COMMANDED to produce the body of ALBERT M. BILLITERI, 
now detaired in the Lewisburg Penitentiary, as it is said, before the United 
States District Court for the Western District of New York, sitting on the 
6th floor of the United States Court House, located at Niagara Square, in 
the City of Buffalo, New York; on the 22nd day of April, 1975, at 10:00 a.m., 
and the said United States Marshal for the Western District otf New York 
shall keep the said Witness sately in custody until the said Witness shall 
have appeared before the said Court, thereafter similis the said Witness 


to his place of confinement as otherwise required by law. 


UNITED STATES DISTRICT JUDGE 


_s 
DATED: Qian 8 g si » 1975 


‘ 


IN THES UNITED SIATSS DISTRICT COURT 


\ FOR THR WESTRRA DISTRICT OF NEW YORK 


> 


ALBERT M. BILLITER CIV. 74-365 


“V- CIV. 74-580 
UNITED STATES BOARD OF PAROLE, et al. 


PETITION FOR WRIT OF 
HABEAS CORPUS AD TESTIFICANDUM 


THE UNITED STATES OF AMERICA by and through Richard J. Arcara, 
United States Attorney for the Western District of New York, and Dernis P. 
O'Keefe, Department of Justice Attorney, hereby petitions this Court for 
a Writ of Habeas Corpus Ad Testificandum for the above-named Witness. 


And as grounds in support of thir Application, the Government sets forth 


the following facts and circumstances,, to wit: 


The said Witness, ALBERT M. BILLITERI, is currently confined in 
the Lewisburg Penitentiary, the City of Lewisburg, Pennsylvania. The 
Court has Ordered that the said Witness be present at a hearing to be 
conducted at 10:00 a.m. on April 22, 1975, at the United States Court House 


in Buffalo, New York. 


WHEPEFORE, THE UNITED STATES OF AMERICA requests that this Court 
issue a Writ of Habeas Corpus Ad Testificandum commanding the United States 
Marshal for the Western District of New York and the Warden at Lewisburg 
Penitentiary to produce the aforesaid Witness before the United States District 


Court for the Western District of New York at 10:00 a.m. on April 22, 1975. 


Respectfully submitted, 


RICHARD J. ARCAR 
UNITED STATES ATTORNEY 


DATED: Apett SS, tors 


AT: Buffalo, New York c% Y A) 
PP homo n. On a 


DENNIS P. O'KEEFE 


Department of Justice Attorney 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YOR: 
\ eo. ¢@ . 


ALBERT M. BILLITERI, 


Plaintiff CIV. 74-365 and 
H CIV. 74-58 
-<V-- (Consolidated) 


UNITED STATES BOARD OF PAROLE, et al., 


Defendants 


THE BOARD'S MEMORANDUM OF 
LAW AND FACT RELATING TO 
PETITIONER BILLITERI PAROLE DENIAL 


On April 30, 1975 Petitioner Billiteri was given a hearing to deter-~ 
mine whether or not the Board of Parole (hereinafter the Board) properly 
designated his case as Organized Crime (OC) and whether or not his severity 
rating was proper. Following the hearing the Court directed that a transcript 
of the hearing be prepared for all parties and directed the parties to submit 
to the Court legal memorandums addressed to the following issues: 

(1) The legality of the Board's having established, 

within its regulations, an Organized Crime (OC) 
category; 

(2) If the OC category was properly established, 

within the Board's discretion, whether or not 


Petitioner Billiteri was properly designated OC: 


(3) Whether or not the Board properly found Billiteri's 
severity rating to be "very high”, and 


(4) Finally, whether the transcript of a Court Ordered 


wire interception should be considered by the Court 
in deciding the issue. 


I. Legality of the Board 
Establishing, Within Its Regulations, 


___An Organized Crime Catesory 


Petitioner Billiteri has challenged the Board's authority to set 


up - within its regulations - an Organized Crime (OC) category (although 


x oe 


Billiteri has given no legal or factual basis for his challenge). The Board 
answers as follows: 18 U.S.C. 4201 legally established the Board of Parole. 
18 U.S.C. 4203 gave the Board broad discretion in making determinations 


relative to the granting or withholding of parole. 18 U.S.C. 4208 gave the 


> 


Board leave to promulgate regulations under the authority of the Attorney 
General. In this regard the Court should take note of Board Chairman, 
Maurice H. Sigler's Affidavit submitted in the case of Battle v. Norton, 365 


F.Supp. 925 (D.Conn. 1973), which states as follows: 


AFFIDAVIT 


I, MAURICE H. SIGLER, being duly sworn, depose 
and state that: 


I am Chairman of the United States Board of 
Parole with offices located at 101 Indiana Avenue, 
NW., Washington, D.C. This affidavit will set 
forth the method of operation of the paroling poli- 
cy guidelines adopted by the Board and presently in 
use in parole decision making. 


The Parole Board's guidelines indicate the 
approximate range of time to be served for various 
combinations of offense severity and offender 
characteristics (offender characteristics refer to 
risk of parole violation or recidivism). In other 
words, there is a balancing of offense severity 
against risk of violation. Risk of parole violation 
must be included in every use of the guidelines to 
determine how long an individual prisoner will be 
held, though it may happen in individual cases that 
offense severity will so outweigh favorable risk 
that a prisoner serving an exceptionally short 
sentence will not be paroled, but rather released 
by mandatory release under the good time law. 


The guideline ranges are set for cases with good 
institutional performance. A hearing panel may render 
a decision either above or below the guideline range 
if it is justified by a sufficient explanation. Circum- 
stances in which the Board may consider decisions below 
the guidelines include exceptionally good institutional 
performance; substantial medical problems; cases in 
which the subject has been in state custody for a long 
period on other charge(s); cases calling for deportation 
only; cases in which the sentencing judge bas recommended 
early parole (Form 792); and cases in which the Board 
feels that the clinical risk prognosis is substantially 
better than indicated by the offender characteristics 
score. (The offender characteristics score is a predictive 
device, similar in principle to the actuarial tables used 
by insurance companies.) (oF 


. That the guidelines have not curtailed use of -dis- 
cretion by the Board is shown by the fact that in the first 


four months of guideline usage in the pilot project 
approximately 63 percent of hearing panel recom- 
mendations were within the guidelines; 22.5 percent 
of panel recommendations weve below the guidelines; 
and 14.5 percent of panel recommendations were for 
decisions above the guidelines. 


The guidelines were designed to take into 
account the statutory criteria for parole considera- 
tion in the following manner: 


(a) The risk scale relates to the standard 
of 18 U.S.C. § 4203(a) that there must be a 
reasonable probability that the prisoner will 
live and remain at liberty without violating 
the law. 


(b) The consideration of institutional 
performance relates to the requirement of 18 
U.S.C. § 4202 that the prisoner must have 
observed the rules of the institution in which 
he has been confined. 


(c) The offense severity scale relates to 
the standard of 18 U.S.C. § 4203(a) that, in 
the opinion of the Board release would not be 
incompatible with the welfare of society. For 
example, a prisoner who has committed a very 
serious offense, such as armed robbery, but who 
is a good parole risk (i.e., no prior record, 
good work history) would generally not be 
released after serving three months because, in 
the opinion of the Board, release at that time 
would depreciate the seriousness of the offense 
committed and thus be incompatible with the 


welfare of society. In fact, prisoners who have 


committed very high severity offenses who are 
also judged to have a very high probability of 


successful parole performance will not generally 
be released until they have served 26 to 36 months. 


However, it is important to stress that this is 
not an absolute minimum; earlier paroles may be 
granted where there are sufficient reasons such 


as those described above. Thus, the range of the 


guidelines is not directly comparable to judicially 
set minimum sentences, which may not be reduced by 
Board discretion. The guidelines are simply a 
statement by the Board of the manner in which it 


generally intends to exercise its discretion. 


A parole system which did not take into account 


the severity of the offense would generally result in 
immediate parole grants for the most serious offenses 


while giving almost no chance of parole at any time 
for many minor offenders, since offenders who commit 
the most serious offenses (homicide, assault, rape) 
often tend to be among the best parole risks, while 
offenders committing certain less serious offenses 


(joyriding, check forgery) often tend to be among the 
poorest risks. Such a policy would certainly, in the 
opinion of the Board, be incompatible with the welfare 


of society. 


In summary, the guideline concept attempts to 


iA 


generate an explicit paroling policy to lead 
to more equitable and consistent decisions by 
structuring liscretion within the d 
statutory mandate of the Board without removing 
consideration of each individual case on its 


merits. 


/s/ Maurice H. Sigler | 
Maurice H. Sigler 
Chairman 
U.S. Board of Parole 


The Court may also wish to review the findings in the Battle case 


relative to the broad discretion granted the Board. 


In this case the Board submits that it was properly created by Act 
of Congress under 18 U.S.C. 4201, that it properly exercises its discretion 
granted under 18 U.S.C. 4203, and that - in exercising its discretion - it has 
properly established an OC category, by regulation, under the authority of 
the Attorney General as provided by 18 U.S.C. 4208. In setting up an Organized 
Crime category the Attorney General took notice, as he had to take notice 
of President Johnson's speech of May 1966 and of Congressional findings of 


1970. 


In May of 1966, President Johuson designated the Attorney Ceneral as 
the focal point in the federal government for the drive against organized crime. 
Addressing himself to the problem, the President said in part, ") . . I know how 
deeply all of you share my concern over the scope and power of organized crime 


in America. It constitutes nothing less than a guerilla var against society. 


"yhis is a war that takes scores of lives each year in gangland 
violence. 

"Tt is a war that terrocizes thousands of citizeaa. It is a war in 
which billions of dollars are drained off by illeyal gambling, narcotics, 
prostitution, loan-sharking, arson and other form of racketeering. 

“Most damaging of all are the efforts of racketeers to seck protection 
against honest law enforcement by corrupt ing public officials. Such evil 
strikes at the heart of democracy. It corrupts individual officials. It breeds 


a reneral contempt of law. It saps public respect for law enforcement... . - 


Vue President's speech was based upon the Findings of the Presideatos 


The Congressional findings referred to above app2a’ on page 1073 


of the United States Code Congressional and Administrative News of 1970: 


ORGANIZED CRIME CONTROL ACT OF 1970 
For Legislative History of Act, see p. 4007 


PUBLIC LAW 91-452; 84 STAT. 922 


[s. 30] 
An Act relating to the control of organized crime in the United States. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That: 


- This Act may be cited as the "Organized Crime Control Act of 1970." 


STATEMENT OF FINDINGS AND PURPOSE 


The Congress finds that (1) organized crime in the United States 
is a highly sophisticated, diversified, and witespread activity that 
annually drains billions of dollars from America's economy by un- 
lawful conduct and the illegal use of force, fraud, and corruption; 
(2) organized crime derives a major portion of its pover through 
money obtained from such illegal endeavois as syndicated gambling, 
loan sharking, the theft and fencing of property, the importation and 
distribution of narcotics and other dangerous drugs, and other forms 
of social exploitation; (3) this money and power are increasingly 
used to infiltrate and corrupt legitimate business and labor unions 
and to subvert and corrupt our democratic processes; (4) organized 
crime activities in the United States weaken the stability of the 
Nation's economic system, harm innocent investors and competing 
organizations, interfere with free competition, seriously burden in- 
terstate and foreign commerce, threaten the domestic security, and 
undermine the general welfare of the Nation and its citizens; and 
(5) organized crime continues to grow because of defects in the evi- 
dence-gathering process of the law inhibiting the development of the 
legally admissible evidence necessary to bring criminal and other 
sanctions or remedies to bear on the unlawful activities of those en- 
gaged in organized crim2 and because the sanctions and remedies 
available to the Government are unnecessarily limited in scope and 
impact. 


It is the purpose of this Act to seek the eradication of organized 
crime in the United States by strenghtenin’; the legal tools in the evi- 
dence-gathering process, by establishing new penal prohibitions, and 
by providing enhanced sanctions and new remedies to deal with the 
unlawful activities of those engaged in organized crime. 


It should also be noted by the Court that in Billiteri case the Assistant 
Attorney General, Criminal Division, by memorandum of March 15, 1974 (included 


in the Board's memo of April 28, 1975) recommended to the Board that Billiteri 


be given an Organized Crime designation. 


In deciding this issue the Court may wish to refer to comments in United 


States v. Carter, 493 F.2d 704 (2nd Cir. 1974) and United States v 


Singleton, 


. 


460 F.2d 1148 (2nd Cir. 1972). 


\Ug 


WIEREFORE, the Government submits that the Organized Crime category 


was properly established by regulations. 


Il. The Property of Billiteri 
Having Been Given an OC Designation 
Before directly addressing this issue, the Board would like to remind 
the Court that by Affidavit of January 15, 1975 (a chment B to Board's memo- 
randum of January 16, 1975), the Board advised the Court as follows being at 
paragraph three (3): 
"On January 13, 1975, the Board's Regional 
Directors mat for the first time since October 1974. 
At that time it was agreed that Mr. Billiteri's 
case would first be considered without reference to 
the allegations of organized crime association in 
records" 
The Affidavit goes on to say that the Board never reached the issue 


of Organized Crime, but, on the contrary, decided to deny Billiteri'’s parole 


for other but sufficient reasons. 


The question of the propriety of Billiteri's OC designation falls 
naturally into two parts (1) Whether or not there was sufficient information 
before the Board to make such a determination, and (2) whether the Board's 
evidence at the April 30, 1975 hearing before the Court established that 


Billiteri was, in fact, "a prominent figure in a structured criminal syndicate." 


Turning them to the first part of the question we now know (by virtue 
of the Affidavit of Curtis C. Crawford of April 16, 1975 with attachments 
thereto) that the Board, meeting in Kansas City on January 13, 1975 had before 
it the following: 


Sentence computation record (Bureau of Prisons 
Form BP-5, Rev. 8-71). 


Pre-sentence Report, Western District of New Yor, 
dated June 15, 1972. 


Institutional Classification Summary. 


United States District Judge John T. Curtin' is 
Decision and Order dated November 26, 1974. 


Henry E. Petersen, Assistant Attocney Ceneral 
Criminal Division Memorandum to Maurice H. Sicler 
Chairman, U. S. Board of Parole date March 15 74, 


Certified copy, Exhibit 3 attached (Confidential). 


txaminer Panel Hearing Summary, dated December LI 


We also know what transpired at t 
t 
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a retyped transcript of the hearing which the Board has provided to all parties. 


Board on January 13, 1975. 


| 
| 
| 
Let us now examine the facts and allegations which were before the 

The presentence report prepared by William Powell, Probation Officer 

t J ’ , 

dated June 15, 1972 shows that Petitioner, Billiteri, was given an opportunity 

? , , 6 re 7 

to give his version of the offense but declined to do so. While his attorney 


said at that time that a written version of Billiteri explanation of the offense 


would be forwarded to the Court, no such statement was ever submitted. 


disclosed 


Billiteri's arrest record, a 


the following: 


(1) 


(2) 
(3) 
(4) 


(5) 


(6) 


(13) 


s contained in the presentence report 


That Billiteri was involved in the theft and stripping 


of an auto in 


1942 


'@ 


That he violated his probation in 1944, 


That he was a suspect of a murder in 1944, 


That he was convicted of violating the federal liquor 


laws in 1944, 


That he was accused of 


an extortion in 1945 wherein he 


made threats of bodily harm to the female proprictress 
of a beauty shop in Buffalo, 


That he was charged with the posression of burglary 


tools in 1948, 


That he was suspected of avto theft ir Kansas City in 


1949, 


That he was convicted of auto theft in a Federal Court 


in 1950, 


That he was accused of illegal ganbling in 1966, 


That he was acquitted on charges of bank robbery in 1970, 


That he pleaded guilty to coasptracy to violate the federal 


Extortionate Credit 


Act 


in 1972, 


That he pleaded guilty in County Court in 1972 to the chat 


of criminal po 


sion of stolen property, and 


the ¢ 
V372, 


j 


lual extortion of Crepory Pernes 


e 


that the inmate was a prominent figure in a structured 
criminal syndicate composed of professional criminals 

who primarily rely on activity as a way or life. 
(emphasis added.) 


unlawEul 
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The presentence report also discloses that Tnouwas Cleary, who was 
at that time Chief of the District Attornzy's Organized Crime Control Group, 


and who was a seasoned and knowledgeable investigator and prosecutor, advised 


the federal Probation Office that Petitioner Billiteri was ar "enforcer" for 


tne local mob. 


The presentence report also contains the Government's uncontested 
statement of the facts surrounding the charge to which Billiteri pleaded, 
namely, conspiracy to violate the Extortionate Credit Act. That statement of 
facts shows that two men were beaten for the failure to repay extortionate 


extension of credit. 


Now let us turn to the Hearing Summary of December 11, 1974 which was 
So 5 


also before the Board. That summary shows the following: 


(1) That Petitioner Billiteri was given a hearing on 
December 11, 1974 wherein he was represented by 
Counsel, 


(2) That Billiteri was given an opportunity to 
version of the offense and that he deliberatel 
lied to the Board by denying the beating of the two 
extortionate credit victims, 


ve his 
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(3) That Billiteri is known to be a prominent member of 
a structured criminal syndicate in Buffalo, and 


(4) That Billiteri was given an opportunity to rebut 
the allegation, but declined to do so. 
The Board also had before it the recommendation of Henry E. Petersen, 


the Assistant Attorney ?-neral of the United States Department of Justice, 


dated March 14, 1974, to the effect that Billiteri was a prominen’ rember of 


a structured criminal syndicate in Buffalo and that he should be‘denied parole. 


With regard to the Board's decision to deny Billiteri's parole, and 
assuming, as this Court has assumed, that the question of Billiteri's Organized 
Crime designation was before the Board, what basis did the Board have for 
denying Billiteri's parole? ‘The Board had before it the lengthy criminal record 
of Billiteri which contains at least three accusations of extortion, the pro- 


priectress of the Beauty Shop, Gregory Parness, and the charges to which he 


pleaded guilty in this case. The Board has before it Billiteri's failure to 
explain the circumstances of this case originally and his lies before the 
panel later. They had before it his failure to even deny his organized crime 


connections, and they had before it the statements of Thomas Cleary and 


Henry E. Petersen that, in fact, Billiteri was a prominent member and "enforcer 


for a structured criminal syndicate. 


It is submitted that, whether or not the Board considered Billiteri's 
organized crime designation, they had every right, within their broad discretion, 


to deny Billiteri's application for parole. 


Turning now to the other side of the coin, we have the second part of 
this two-pronged question, if the Board, with all of the information that it had 
before it as set forth above, improperly denied Billiteri’s parole, did the 


Board, at the hearing conducted in this Court on April 30, 1975, sustain its 


burden of proving that, in fact, Billiteri, by his conduct and pattern of 


criminal activity, earned the organized crime designation assigned to him. 


Now this Court had before it all of the information which was before 
the Board as set forth in the first part of this argument. In addition, the 


Board presented witnesses and documentary evidence as follows: 


GREGORY PARNESS testified that he and others had performed a series 
of burglaries in 1967 and 1968. On one occasion, they bucglarized the home of 
Buffalo millionaire, Seymour Knox, and among the objects taken were a number of 
items of Gold, some of which bore the Knox name, and other pieces were initialled. 
Parness, Frankie D'Angelo (recently murdcred) and Stanley Seneca sold the Gold to 
Billiteri for $1,500.00. Billiteri paid them $900.00, but never paid the balance. 
Parness testified that on other occasions he tried to sell stolen property to 
Billiteri, but Billiteri did not want to pay the asking price. In this regard, 
he mentioned a jewelry store on Delaware Avenue which Billiteri refused to buy 
the proceeds of the robbery. He had diamond rings made fer Billiteri and Lagattuta. 
Parness testified that, on another occasion, he and others stole some $200,009.09 


worth of furs from Gross Furrier and that they took these furs to New York to 
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sell thea. When BDilliteri found this out he sent for them and when they 
arrived, he and Sam Lagattuta beat them severely for not offering the furs 

to Billiteri first. He then demanded that they each pay him $1,000 tribute 
which they subsequently did, Parness then testified that in 1968 he borrowed 
$200.00 from Billiteri at 6 for 5 with the understanding that if he did not 
repay the money on time he would suffer bodily harm. Parness then testified 
that in 1969 Billiteri conspired with him and others to burglarize a local 
bank; however, their attempts to open the safe with Billiteri's special saw 
were unsuccessful. Mr. Parness' testimony that he was beaten by Mr. Billiteri 
because he had taken the furs to New York instead of offering them to Billiteri, 
his testimony of paying $1,000.00 in tribute money to Billiteri, and his 
tectimony as to Mr. Billiteri's reputation all establish that, in fact, 
Billiteri is a member, and a prominent one, of a structured criminal syndicate 
{n Buffalo. We should also keep in mind the diamond rings given to Billiteri 


and Lagattuta as tribute. 


JOSEPH ZITO testified that he knew Billiteri from roughly 1965 to 
1970, Zito testified that on one  sccasion he (Zito) came to Buffalo in an 
attempt to collect an extortionate extension of credit. The victim told Zito 
to return in the afternoon and he would pay him the $1800.00. When Zito returned 
the victim took him in the back of the store where he met Billiteri. Billiteri 
told Zito that he, Zito, had no business collecting in his, Billiteri's, 
territory. ‘ihe matter was finally resolved when Joe Fino intervened and it 
was decided that Billiteri would collect for Zito, but it was also made clear 
that, in the future, Zito was not to make collections in Buffalo. Zito 
further testified that he, Zito, was a member of a structured criminal syndicate 
assigned to work out of New York City. On one occasion Freddie R-ndaccio (now 
serving 20 years for bank robbery) tolau Zito that "pilliteri is with me" which 
Zito acknowledged was tantamount to telling him that Billiteri was a member 


of a structured criminal syndicate. 


Once again, the testimony as to Billiteri's territory and threats 174 


to Zito, taken together with Randaccio's reference to Billiteri, clearly 
proves that Billiteri was, in fact, a prominent member of this structured 
criminal syndicate, and that he was in charge of collecting extortionate 
extensions of credit in Buffalo. We should also keep in mine Randaccio's 
corment to Zito to the effect that Zito could lay off action in the Billiteri’: 


ambling set-up if he wanted to. 
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RUSSELL DeCICCO testified that he knew Billiteri roughly from 1960 
to 1971. He testified that in 1971, when both he and Freddie Randaccio were 
in Leavenworth prison together, Randaccio agreed to sponsor DeCicco’s member- 
ship in Buffalo's structured criminal syndicate. He was instructed to see 
Randaccio's brother Victor, which he did. Victor took him to Joe Fino and 
Joe Fin assigned him to work for Billiteri in loansharking and gambling. While 
admittedly he did little or nothing for Billiteri, he was given $100.00 per week 
by Billiteri until he again returned to prison on another charge. He testified 
that he was in Billiteri's gambling establishment on Fargo Street on several 
occasions where he witnessed Al Caci and John Peliteri running the operation for 
"Rabe", Billiteri told DeCicco that he grossed eight or nine thousand per week 


from illegal gambling. 


DeCicco then testified that on one occasion he went with Billiteri to 
Chubby Gallo's place of business on Hertel Avenue to collect $5,000.00. While 
no explicit threats were made, Billiteri told Gallo that he was in arrears on 
his loan and that he would have to pay up. Billiteri later told DeCicco that 


Gallo had paid him some money. 


DeCicco testified that Billiteri called him about the Sidney Gross 
Furrier robbery and that he and Billiteri met in the basement of Billiteri's 
brother's home. Billiteri told him he knew he was involved in fencing the 
furs in New York. DeCicco offered Billiteri one-half of the furs to be sold 
by Billiteri with the proceeds to be split evenly. DeCicco termed this meating 


a "shakedown". See transcript of the hearing, pages 65, 66, 67, 68 and 82, 


x oe. @ 
DeCicco testified as to another occasion when he gave Billiteri a 
$1,000 stolen diamond ring by way of tribute and explained that he had given 
Sam Pieri $5,000 of the $50,000 -- proceeds from the sale of eight million 


in stolen bonds -- by way of tribute as was customary within the structured 


criminal syndicate. 


DeCicco testified as to conversations he had with Sam Lagattuta, 
Gregory Parness, Frank D'Angelo and Stanley Seneca, all of which confirmed 


that Billiteri was also in the business of shaking dovzn burglars extorting 
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them through fear. He testified that Lagattuta also told him that they 
shookdown burglar Jimmy Brocato. On page 83 of the transcript, in answerirg 
the Court's question as to why these men let themselves be beaten, DeCicco 


said, 


"yes, I can, because if they did not give up 
parts of the proceeds from the burglaries, 
they would be constantly beaten.” 


Finally, DeCicco testified that in the 1960's Matthew Billiteri told 
DeCicco that "Babe" Billiteri was a ‘made guy” which DeCicci interpreted as 


meaning that Billiteri was a prominent member of a structured criminal syndicate. 


Once again, we place Billiteri in loansharking and gambling. We also 
find him shaking down burglars through fear and violence. We find him shaking 
down DeCicco on the Sidney Gross fur robbery. We find Billiteri collecting 
extortionate extensions of credit and we find DeCicco giving a $1,000 diamond 


ring as tribute. 


Following the testimony of its witnesses, the Board then offered in 


evidence the following: 


(1) A transcript of the proceedings o£ May 24, 1972 which 
was the plea of Mr. Billiteri. This transcript clearly 
shows that Mr. Billiteri did in no way refute the 
Government's statement of facts as given openly to the Court. 
(2) A copy of Mr. Billiteri's presentence report discussed 


earlier in this memorandum. 


a OE RE 
Petitioner Billiteri has challenged the Board*’s authority to set ©} = 


up - within its regulations - an Organized Crime (OC) category (although 


(3) A copy of the April 16, 1975 Affidavit of Curtis 
Crawford detailing the procedures of ti.e Parole Board 
and the evidence which it had before it. 

(4) A copy of the retyped tran: cript which clearly 
demonstrates what occurred at Billiteri's parole 
hearing on December 11, 1975. 

(5) An Affidavit of April 39, 1975 by Richard Schaller of 
the Federal Bureau of Investigation in which Schaller, 
referring to seven unnamed informats, details Billiteri's 
criminal background and prominent position in a Buffalo 
structured criminal syndicate. 

(6) The Grand Jury testimony of Bernard Spaziani, Donald Tonhaus 
and Joseph LaPorta, which supports the Board's claim that 
two men were beaten in an attempt to collect extortionate 


extension of credit. 


All of the above documents we admitted in evidence. In addition, 
the Board offered the transcript of a Court Ordered wire interception which, 
if admitted in evidence, would corroborate the witnesses’ testimony that 
Billiteri was, in fact, conducting an illegal gambling business. The 


appropriateness of its admission will be dealt with later in this memorandum. 


Now, with all of the above in mind, what did the Board establish at 
the hearing of April 30, 1975? The Board established, beyond any reasonable 
& doubt, that Albert M. "Babe" Billiteri, a hardened, seasoned criminal, is a 
prominent member of a structured criminal syndicate, that his territory is 


Buffalo, that his business is extortion, gambling and fercing stolen goods. 


It is, therefore, submitted that Mr. Billiteri, who did not take the 
stand at'the hearing - nor did he present any witnesses - has had every 
possible opportunity to refute the Board's OC designation and that he has 
failed to do so. Conversely, it is submitted that the Board has carried its 
burden of establishing, through direct testimony and documentation, that 114 


Mr. Billiteri is a professional loanshark with a given territory, that no one 


That the guidelines have not curtailed use of dis- 
" eretion by the Board is shown by the fact that in the first 


else is allowed to operate in his territory, that he operates an illegal 

) t . 
gambling business, that he shakes down burglars, that he demands tribute 
from other criminals, all because of his prominent position in the Buffalo 


structured criminal syndicate. 


Itt. Propriety of the Very High 
Severity Rating Given 


Billiteri by tha Board 
Turning now to the question of the “high severity” rating givea 
Billiteri, it is submitted that a defendant cannot be convicted on Conspiracy 
only, but must be convicted of a Conspiracy to violate some other law of the 
United States, in this case 18 U.S.C. 891 et seq., Extortionate Credit 


Transactions. 


In the Hobbs Act, 18 U.S.C. 1951, the classic extortion statute, we 
find the term extortion defined as follows: 
"The term ‘extortion’ means the obtaining of property 
from another, with his consent, induced by wrongful 
use of actual or threatened force, violence or 
fears . . ” 
18 U.S.C. 891, the section the Plaintiff was convicted of conspiring 
to violate, defines an extortionate means as follows: 
"xn extortionate mean3 is any means which involves 
the use, or an express or implicit threat of use, 
of violence or other criminal means to cause harm to 


the person, reputation or property of any person." 


The Court's attention is also directed to the first two footnotes at 
the bottom of page 20031 of the regulations which state: 


1. I£ an offense is not listed above, the proper 
category may be obtained by comparing the 
severity of the offense behavior with those 
of similar offenses listed. 


2. If any offense behavior can be classified 
under more than one category, the most serious 
applicable category is to be used. 


In summary, the guideline concept attempts to 


x o- @ 
Comparing the definitions and considering tha footaotes instructions, 
it becomes apparent that the Board reasonably and properly determined Plaintiff 


Billiteri's category as very high, extortion. 


It is further submitted that the Board need not look to the crime 
to which the prisoner pleaded guilty, but may, in fact, look to the crime which 
the prisoner allegedly comnitted. In Lupo v. torton, 371 F.Supp. 156 at 161 
(D.Conn. 1974), the Court, who examined this doctrina at length, beginning at 
page 159, said, 


[3] Petitioners' first complaint attacks 
not simply use of the alleged offense to locate 
them on the guideline table, but really questions 
whether the Roard may give any consideration to 
allegations of criminal conduct that have not resulted 
in conviction. The sama issue has been a source of 
continuing concern in the context of sentencing. It 
is generally agreed that a sentencing judge may con- 
sider a wide range of information, including “information 
bearing no relation whatever to the crime with which 
the defendant is charged." Gregg v. United States, 394 
U.S. 489, 492, 89 S.Ct. 1134, 1136, 22 L.Ed.2d 442 
(1969); Williams v. New York, 337 U.S. 241, 69 S.Ct. 
1079, 93 L.Ed. 1337 (1949). Sentences have been 
validly imposed based on evidence of other offenses 
not stated to be related to the convicted offense, 
United States v. Cifarelli, 401 F.2d 512, 514 (2d Cir. 
1968); on evidence introduced on counts that resulted 
in an acquittal, United States v. Sweig, 454 F.2d 181 
(zd Cir. 1972); and, without presentation of evidence, 
on allegations in related counts that were dismissed, 
United States v. Doyle, 348 F.2d 715 (2d Cir. 1965); 
see, generally, United States v. Weston, 448 F.2d 626, 
633 (9th Cir. 1971) and cases there cited. 


Despite the frequency with which this rule is 
announced, its risk of penalizing a defendant for 
alleged offenses of which he is in fact innocent has 
prompted many courts to develop procedural protections 
to lessen this risk. Thus, courts have ruled thatc, at 
sentencing, allegations of misconduct must be made 
known to a defendant, United States v. Picard, 464 F.2d 
215 (Ist Cir. 1972); that disputed allegations must’ be 
tested at a hearing, United States v. Malcolm, 432 F.2d 
809 (2d Cir. 1970); United States ex rel. Brown v. Rundle, 
417 F.2d 282 (3d Cir. 1969); and that alleged misconduct 
cannot be relied upon unless supported by "persuasive" 
information. United States v. Weston, supra, 443 F.2d 
at 634. 


These decisions stem, in varying degrees, from 
Townsend v. Burke, 334 U.S. 736, 68 S.Ct. 1252, 92 
L.Ed. 1690 (1948), in which the Supreme Court set 
aside a sentence of an unrepresented defendant whose 
sentence was based on false information about yrior 
convictions. While the Second Circuit earlier viewed 


Townsend as a case concerned primarily with lack of 


counsel, s22 United States v. Doyle, suvra, 348 F.2d 
at 722, it has more recently drawn frem it this more 
sweening rule: "Misinformation or misunderstanding 
that is materially untrue rezarding a prior criminal 
record, or material false assumptions as to aay facts 
relevant to sentencing, renders the entire sentencing 
procedure invalid as a violation of due process." 
United States v. Malcolm, supra, 432 F.2d at 816. 

See United States v. Tucker, 404 U.S. 443, 447, 

92 S.Ct. 589, 30 L.Ed.2d 592 (1972) (approving the 
vacation of a sentence based on "misinformation of 
constitutional ragnitude"), 


[4] The parole decision has traditionally been 
subjected to less scrutiny (both judicial and academic) 
than the sentencing decision both because parole has 
been considered a matter of grace and because tha 
parole decision is made within the limits set by the 
sentence, whereas the sentencing decision is made 
within the usually broader limits of a statutory 
penalty. The validity of both arguments is subject 
to question. In any eventf¥the use of alleged mis-~ 
conduct in parole decisicn-making is, from one 
standpoint, more disquieting than in sentence pro- 
ceedings. Courts’ traditional reluctance to imposa2 
procedural due process protections upon parole 
proceedings leaves prisoners exposed to the risk 
that untrue charges will jeopardize their chances 
for parole, and that risk is not subject to mini- 
mizing procedures such as those adopted in Malcoln, 
Picard, and Weston. The problem apnpzars to have 
three unsatisfactory solutions: (a) prevent the 
Board from considering unproved or at least unsub- 
stantiated charges of misconduct, a course that 
might improperly curtail the Board's broad discretion 
to consider all relevant factors, 28 C.F.R. § 2.14 
(revised); Scarpa v. U.S. Board of Parole, 477 F.2d 
278 (5th Cir. 1973); (b) impose procedural due process 
protections that require disclosure to the prisoner of 
misconduct allevations and soma minimal opportunity 
for him to challenge the allegations, a justifiable 
course, but one which lower courts ir this Circuit 
cannot require in light of current ru. ngs concerning 
constitutional rights in parole hearings, see Mene- 
chino v. Oswald, supra; or (c) leave the prisoner to 
the risk that parole may be denied becausa of an 
allegation that is untrue, unchallenged, and even 
unknown to the inmate, 


{5, 6) The Board's own ~serag ie raat regulations 
offer a hopeful solution to this trilemma. By making 
its table of guidelines known to prisoners and by 
requiring reasons for dental of parole, the Board 
has adopted procedures well designed to reduce the 
risks that parole will be denied based on totally 
unfounded charges. Because the Board's own proce- 
dures serve such a vital function, it is especially 
important that the procedures be carried out with 
faitnful adherence to the Roard's regulations. The 
normal rule, that agencies must observe their own 


regulations -has added significance in this case 


because of the important safeguard these rezula- 
tions can supply. 
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[7] In the context of these cases, the crucial 
regulation of th2 Board that affords protection 
against unfounded charzes is the requirement that 
reasons be given for adverse parole decisions. 

28 C.F.R. § 2.15 (revised). When the Board uses an 
alleged offense as a basis for parole decision-making, 
this requirement of stating reasons becomes the pri- 
soner's sole protection against the risk that he may 

be unfairly penalized because of charges on which he 
was never convicted and which he may be able to contro- 
vert, either at the parole hearing or upon administra- 
tive appeal from an adverse decision. Unless the word 
"reasons" is to be drained of meaning, the Board must 
inform a prisoner that an alleged offense is the basis 
of an adverse parole decision. 


In these cases it is inferable from the record and 
the Government acknowledges that petitioners’ alleged 
offens2 was considered by the Board, apparently to 
increase the offense severity rating. This led the 
Board to select as the appropriate guideline an 
incarceration perlod of significantly greater length 
than their convicted offense warranted. ‘They were 
therefore denied parole and given setoffs until a 
point still short of the guideline range for their 
alleged offense. In doing so, the Board did not 
disclose to petitioners at any time that their 
alleged offense was in fact the reason for their 
parole denial. 


Petitioners were told only that their release 
would depreciate the seriousness of "the offense 
committed", Battle v. Norton, supra, permitted 
the Board to give this reason as a short-hand way 
of saying that a prisoner had not yet been incar- 
cerated for the period of time indicated by the 
guideline table, i.e., the suggested time for his 
convicted offense and his offender characteristics. 
But in petitioners’ cases this same reason is 
totally uninformative because it fails to alert them 
to the fact that their alleged offense was the reason 
for parole denial. Worse yet, it is misleading 
because it is the same reason the Board use3 when 
it denies parole to those, like Battle, who are 


rated according to their convicted offense. 


Lupo alleges in his papars that he has at ali 
times maintained his innocence of the armed robbery 
charges. (Lupo reply brief, p.2). Thus, the 
Board's failure to identify his alleged offense as. 
the reason for parole denial not only breached its 
regulation requiring reasons, it also significantly 
prejudiced vetitioners because it deprived them of 
the opportunity to challenge serious allegations 
that they wish to contest. 


[8] The Board's regulations specify that 
"apgravating circumstances", such as might be 
involved in a prisoner's alleged offense, can be 
considered in parole decis!on-making. Consideration 
of an alleged offense violates no presently coni- 
zable constitutional right of these petitioners, 

28 C.F.R. § 2.52(c) provides that "especially 
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460 F.2d 1148 (2nd Cir. 1972). 


mitigating or aggravating circumstunca3s in a parti- 
cular case may justify a decision or a severity 
rating different from that listed," Thus, the 
regulations specify two distinct ways that an 

alleged offense can be considered. First, the 
Board can locate a prisoner on the guideline table 
by = his alleged offense. Second, the Board 
can appl ‘y the guideline table according to the 
prisoner's convicted offense and then, even though 
he has been incarcerated for the time indicated by 
the guideline, deny parole because of the aggravat- 
ing circumstances of the alleged offense. 


[9] However, under either approach, the 
Beard's regulation requiring a statement of 
reasons can be satisfied only if the prisoner is 
told that his alleged offense was the basis for 
parole denial and how that aileged offense was 
used. Thus, the Board must tell the prisoner 
either that it selected an offense severity cate- 
gory becaus2 of his alleged offense, or that it 
considered his alleged offense to be an aggravat- 
ing circumstance that justified incarceration 
beyond the guideline period indicated for his 
convicted offense. 


{10] The regulation requiring a statement of 
reasons does not specify when reasons are to be 
given, though the normal expectation would of course 
be after a decision has been reached. However, when 
an alleged offense may be considered by the examiners, 
either to select an appropriate ofiense category or 
to continue confinemant beyond a guideline period, 
it would be helpful to alert the prisoner to this 
prospect during the parole hearing in order to maxi- 
mize his opportunity to challenge the allegations, 
The entire thrust of the Board's commendable new 
approach is to have objective facts such as a 
prisoner's offense and his offender characteristics 
play a prominent part in parole decision-making. 
Toward this end, the Board makes known to prisoners 
both the guidline table and the rating systen used 
to score offender characteristics. See Grasso v. 
Norton, supra, 371 F.Supp. at 173 n. 1. Obviously 
this is done so that a prisoner entering the hearing 
will be able to determ ..e whether he has then served 
the time indicated by the guideline table or, if not, 
ow much more time is indicated. But a prisoner's 
ability to know how he stands with respect to the guide- 
line table depends on his knowing whether the Board is 
rating his offense severity by his convicted offense 
or some other alleged offense. And, unless told to the 
contrary, he would certainly assune, especially from 
footnote 1 of the table, that his convicted offense 
will be the basis for his rating. Whether or not the 
prisoner is confronted with his alleged offemse during 
the hearing, explicit reference to his alleged offense 
as a reason for parole denial by the Board (indicating 
whether it was used to select a guideline or to 
continue confinement beyond the appropriate guidline) 
will still afford the prisoncr an ,opportunitz to . 
vs. e4°s hakténge the allegations in his administrative appeals. 


Decision and Order dated Novemper 40, LY/*%,. 
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In this case, in denying Billiteri parole, the Board's Very Hig 
Severity Notice of Action of January 15, 1975 specifically advised Dilliteri 
‘3 follows: 
"your offcuse behavior is rated very high because 


it involved extortion which is in the very high 


severity of the Board's guidelines." 


The facts that the Board considered the alleged offense is made 


perfectly clear in Curtis C. Crawford's affidavit of April 16, 1975. 


Now, the Boar? submits that it had before it on January 13, 1975 
sufficient evidence to determine Billiteri's severity category as very high. 
However, if the Court is not satisfied that that was so, the Court may now 
consider the following additional evidence which the Board presented at the 


hearing of April 30, 1975 before this Court. 


The Board submits: 

(1) That the statement of facts given by the Government 
at the time of Billiteri's plea supports the alleged 
offense. 

(2) Billiteri's failure to deny any part of the Government's 
statement of facts at the time of his plea supports the 
alleged offense. 

(3) The Government's statement of facts in the presentence 
report supports the alleged offense. 

(4) Billiteri's failure to give his version of the offense 
to the parole officer and his failure to later sub. 


his version of the alleged offense supp 


in writing 
the alleged offense. 

(5) Billiteri's extensive criminal record, as it appears in 
his presentence report, supports the alleged offense. 


(6) The Grand Jury testimony of Bernard Spaziani, Donald Tonhaus 


' w . and Joseph LaPorta supports the alleged offense, 


Richard Schaller's Affidavit of Arril 30, 1975 


supports the alleged offense. 
(38) The testimony of Gregory Parness to the effect that 
he got an extortionate extension of credit from 


silliteri with the understanding that if he failed to 


repay it on time that he would be faced with bodily 
harm, supports the alleged offense. His further 
testimony that he, Frankie D'Angelo and Stanley Seneca 
were beaten for failure to fence the stolen furs with 
Billiteri and that they were each forced to pay $1,000 
in tribute money supports the alleged offense. 

(9) The testimony of Joseph Zito to the effect that he was 
threatened by Billiteri and told to stay cut of 
Billiteri's loansharking operation in Buffalo supports 
the alleged offense. 

(10) The testimony of Russell DeCicco to the effect that he was 
shaken down by Billiteri on the Gross fur robbery supports 
the alleged offense. His testimony that Lagattuta told 
him that Lagattuta and Billiteri were extorting burglars 
through the use of violence and fear supports the alleged 
offense. His testimony that he went with Billiteri to 
collect an extortionate extension of credit for Chubby 
Gallo supports the alleged offense, and 

(11) Finally, Billiteri's failure to take the stand or to present 
r wv witnesses at a hearing srecifically held so that he 
could have an opportunity to contest his OC rating and his 


very high severity rating supports the alleged offense. 


The Board, therefore, submits that ‘there is now absolutely no doubt 
that Billiteri is in the business of extortion and that as a professional 
extortionist, he has been reasonably and properly given the very high severity 


rating which his crime supports, 


oc 


18 U.S.C. 2515 is controlling in this case. 18 U.S.C. 2515 provides: 


§ 2515. Prohibition of use as evidence of intercepted 


wire or oral communications 


Whenever any wire or oral communication has been 
intercepted, no part of the contents of such communi- 
cation and no evidence derived therefrom may be 
received in evidence in any trial, hearing, or other 
proceeding in or before any court, grand jury, depart- 
ment, cificer, agency, regulatory body, legislative 
committee, or other authority of the United States, 

a State, or a political subdivision thereof if the 
disclosure of that information would be in violation 
of this chapter. 


The wiretap orders in this case were signed by Judge Henderson on 
April 29, 1969; June 11, 1969 and July 11, 1969. As the Court knows from the 
testimony of Sol Lindenbaum before the Court in the case of United States v. 
Todaro, CR. NO. 1973-96, these orders would have been signed during a period 


when John Mitchell may or may not have authorized the interceptions. 


of Billiteri which contains at least three accusations of extortion, the pro- 


prietress of the Beauty Shop, Gregory Parness, and the charges to which he 
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TV. The Question of the Admissibility 


of the Transcript of a 


Court Ordered Wire Interception 


18 U.S.C. 2515 is controlling in this case. 18 U.S.C. 2515 provides: 
I 


§ 2515. Prohibition of use as evidence of intercepted 
wire or oral communications 
Whenever any wire or oral communication has been 
intercepted, no part of the contents of such cozmnuni- 
cation and no evidence derived therefrom may be 
received in evidence in any trial, hearing, or other 
proceeding in or before any court, grand jury, depart- 
ment, officer, agency, regulatory body, legislative 
committee, or other authority of the United States, 
a State, or a political subdivision thereof if the 
disclosure of that information would be in violation 
of this chapter. 
The wiretap orders in this case were signed by Judge Henderson on 
April 29, 1969; June 11, 1969 and July 11, 1969. As the Court knows from the 
testimony of Sol Lindenbaum before the Court in the case of United States v. 


Todaro, CR. NO. 1973-96, these « sders would have been signed during a period 


when John Mitchell may or may not have authorized the interceptions. 


A verbal request to Steven Schroeder of the Special Onerations Unit 
of the Organized Crime Section indicates that John Mitchell personally approved 
all of the requests in this case. I have requested that an affidavit to this 


effect be forwarded as soon as possible. 


WHEREFORE, the transcript of the Court Ordered wire intercepts should 


be admitted in evidence. 


Respectfully submitted, 


RICHARD J. ARCARA 
United States Attorney 


AT: Buffalo, New York DENNIS P. O° 
Department of Justice Attoruey 


DATED: May 19, 1975 : me eee 
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Petitioner, 
-V- CIVIL ATION 
NO. 1974-580 


UNITED STATES BOARD OF PAROLE, 


Respondent. 


THIS COURT § 


WAU INS 2 


I 
‘RT BLILLITERI FROM FEDERAL CUSTODY. 


RELEASE ALBE 


.) ORDER THE BOARD OF PAROLE TO 


ly 


At the conclusion of the hearing in this matter on Apr 


1975, this Court requested that the parties brief three issues. 


is the Plaintiff lawfully held in prison longer than he would ot! 


be, by reason of the “high severity" label attached to his “offe 
behavior". Secondly, which standard, if any, should be applied 


»7 1" 


determine whether to classify Plaintiff as “organized crime" and 


the Government's proof meet that standard. Thirdly, should th 


ry 
— 
~ 
~ 
~ 
_ 
jos) 
ot 
— 
, 
bes 


ind may the Parole Board, conside 


evidence derived from wiretapping in this case. 
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ee 


ee 


The question of the "high severity" classification and the 


tion must both be viewed in light of the plea 


"organized crime" desig: 


cr 


bargain under which the Plaintiff plead guilty to one count of conspiracy, 


BG. ULS.C. S371... The t: cripts and other documents introduced at the 
} 


hearing or incorporat:. -o this record and the statements of 


reached after hard, .e) jt’.y and good faith bargaining in which both 

the Government and the Plaintiff gave full consideration. The Plaintiff 
entered his plea, c ‘lly conceding only one overt act of the conspiracy 
charge, a five v my. theveby relieving the Government cf its 
burden of prov rgcs at.a trial. In return, the Government 


| 

| 

ur. Boreanaz at the ariug, clearly indicate that the agreement was 
| . . . > . . . . . + - 7 

| moved to dismiss the renrainder of the indictment, which included several] 
| 


by accepting the plea, and imposed the maximum sentence on the Plaintiff 


re year felonies. Jvdge Henderson ratified this contractual agreement 
ae the conspiracy charge. 


This bargain must be viewed in light of recent announcements 


404 U.S. 257, (1971), the Court stated: 


..-The adjudication element inherent in 
accepting a plea of guilty must be attended 
by safeguards to insure the Defendant what 
is reasonably due in these circumstances. 
Those circumstances will vary, but a con- 
stant factor is that when a plea rests in 
any significant degree on a promise or 
agreement of the prosecutor, so that it 
can be said to be part of the inducement 
or consideration, such promise must be 
tultiiied,.. 404 U.S. 257, (197k). 


: the Supreme Court on such plea bargains. In Santobello v. New York, 
‘ 
| 


MARTOCHE, COLLESANO, ABRAMOWITZ. & GELLER: 
Attorneys ot Lawe 76 Niagira Strewt e Buffsto, New York 14907 (/16) 6550717 
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igh severity category is to rewrite the bargain. The 


™m 


lol 
ct 
“ 
— 
a 
wr 


the opportunity to seek to convict Plaintiff of such an 


, 


' $9] violation, but it chose to forego that option. In this sense, this 

| case is a@ifferent from the case of the Defendant who had been convicted 

| after trial. In those cases, the Government, havang bargained away 

| nothing, agrueably has the broader discretion urged here by the Government 
| limited only by the Parole Board's authorizing statute, its own regulations 
| and Constitutional standards. But here, the: "plea rests...on a promise 

or agreement by the prosecutor, so that it can be said to be part of the 


w 


| jnducement or consideration. The promise must therefore be fulfilled. 
(It is, of course, beyond Cavil that the Parole Board is bound 
by the agreement of the prosecutor. A promise made by one [Assi 


United States] Attorney must be attributed, for these purposes, to the 


| Government." United States v. Giglio, 405 U.S. 150, 154 (1972).) 


The Government seeks to avoid the force of the above argument 


| by asserting that a conviction under §371 is for "conspiracy to violate 
! 


oO 
~ 


some other law...in this case §891." (Government's memorandum of April 2 


11975, page 2.) That argument misses the point. Certainly there is no 
sonspiracy “in the air", but always te commit some other crime. But it 


is hornbook law that the conspiracy and the substantive crime to be 


| committed are separate evils for which legislatures may and have provided 
| 


separate punishments. Here, the Government succeeded only in bargaining 


| for a plea from the Plaintiff of the separate charge of conspiracy. 


Because it has bargained away its option to scek to treat 
~ P i 


| Plaintiff as a §891 violator, the Government may not now seek to hold 

| 
| 

| 

| 

: ,¢ / 
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him as though he were one. Without even reaching the 


proof is required for a "high severity” categor 
open to the Government to treat him as a “high severity 


it has agreed to treat him as §37]1 violator, i.e., as one whose offense 


behavior is within the range of five year felonies, the "moderate" catego 
or at most the "high" category. Since the Parole Board has assigned the 


Plaintiff a "Salient factor score" or 8, under the guidelines Plaintiff 
should be held a maximum of twenty-six months, and should long since have 
been released. 

Further, the Parole Board's action is particularly unfair (and 


clearly not bargained for in any sense) in light of the promulgation of 


these cuidelines, on which the Parole Board now relies, long after 


Play r's agreed plea in 1972. 
Plaintiff does not here challenc } priety of the issuance 


of guidelines, so long as they are used as guidelines and not as an 


excuse to violate Plaintiff's bargained for rights nor as a cover for 


unauthorized and unlawful exercise of discretion. 


Even if it is open to the Board to apply the guidelines to 


Plaintiff here, still the Government must show, with some cogent evidence, 
‘ , 


that Plaintiff has committed such high severity offenses So as to justify 


———— 


his classification in the high severity category. 


| 
| 


Plaintiff will not here review in detail the evidence submi 
by the Government on this quest ‘on. It is sufficient to note the great 
disparity between the broad generalities of the Board's findings and the 
Government's arguments on the onc hand, and the insubstantiality of the 


evidence presented by the Government, on the other hand. ‘Ihe evidence, 


- 
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as it stanes, is rife with contradictions and comes primarily from th: 
mouths of witnesses fully dependent on the Government, and who have been 
| disbelieved by juries wi th considerable regularity in trials before this 


) Court. 


i] 

| 

| Plaintiff submits further that 

lto Plaintif£ may not be used to hold him longer in prison, 
| 

| Government has agreed to treat his as a §37] violator 

| plea bargain, it is submitted, foreclos 


| Defendant as anything other than a §371 violator. 
| 
| 


|organized crime label are a exercise of the 


proper 


|}making power ar discretion to utilize 


consequences thereof is within the Parole Board's st 


citing the findings of Congress and Public Law 91-452 


j 
! 
|! speech. 


:t on imprisoned Defendants. A Defendant labeled 


who is convicted of exactly the as another 


| 
: subject to 


greater procedural obsta parole 


4 


lmatter, to a longer sentenc: ylely because of this la 

| 

‘3s clearly in contradiction with the stated policies o 

, 

lto assure similar treatment for similar offenses, and 
a 

lprisoners. Plaintiff submit that t} extrao lary 
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the organized crime label 


Par 


Even if the Government retains such discretion despite 
lbargain, this argument must be carefully examined in l 


affixed 
the 


because 


and no more. The 


:s the Government from treating 


The Government argues that the regulations defining the 


ole Board's rule- 


with 


atutory discretion, 


and a Presidential 


its plea 


ight of its actual 


me" 
me 


"organized cri 
Defendant, is 
practical 
1. This result 
oard 


fairly with 


SON 
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tual protectio 


of ec 


direction than the Governme! 


with the 


c 
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has shown concern 


Public Law 91-452 {| eapons for 


new crimes, it has not provided that--nor 


| Defendants can be jailed 


a 


Qe. 


WJ 
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of specific criminal offense 


in the Parole Board in the 1970 act or in 


for the organized crime problem. 


whether Congress 


oc 


should be 


Defendants 


organized crime 


crime for which other Defendants were to 


~~ 


years, at least in the absence of a quite 


separate crime, one of wi 


or criminal syndicate, carefully delineate 


this Constitutional doubt, it is very 


rt 


metnods, 


are valid expressions of executive f 


Gov -nt has failed to meet the 


to by aintiff and the Government. 
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Attorneys 
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for anything other than the proved 


did Congress create any 


Certainly there is con 


could constitutionally pr 


receive 


hard 
has been authorized to reach exactly the same 


for Congress has furegone any att 


Even if the regulations establis 


definit: 
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the prosecution and 


could it provide--that 


indeed, 


commission 


new powers 


its other expressions of 


sidera 


ovide, for example, that 


to ten years for a 


a 


ed up 


sentences up to five 


r ‘at 3 C Li LiOnh 4 SOre 
{aie ef. 18 UeS.C. 61955.) Given 


see that the Parole Board 


to 


result by more circuitous 


ao so. 


e organized crime label 


Plaintiff submits that the 


on of organized crime stipulated 


"...a prisoner may be classified as a 
meinber of orga! d crime if the officials 
of the Parole Board have a reasonable basis 
in fact to conclude that 1i@ inmate was a 
prominent figure in a structured criminal 
syndicate compo of | sional criminals 
who primarily rely on | ul activity as 
a way of life." Masiell jlorton, 364 
E.Snop., Liss. - x. ’ 

4 
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Turning to the evidence presented by the Government, we again 


m Sn he * V4 rr 3 +xy hye 1O¢ ener =~ 7 ntete = ree 4 & : > + 
@...... the great disparity between the Government's characterization of the 


| is, of course, for the Court to weigh the credibility of the Government's | 


witnesses. It is respectfully submitted that in light of the facts (1) 


that juries have not believed these witnesses, some of whose testimony at 


2 } 


the April 30 hearing was actually repetitive of their testimony at trials 


| which resulted in acquittals; (2) that these poor souls are wholly depencrent 


jail and for their sup 


} 
p 


port and 


maintenance; and (3) that the broad allegations of the Government's hearsay 


Affidavits and reports appears greatly shrunxc.: and dwindled when the 
| conclusions are attempted to be supported by sp-cii..: testimony-~that the 
| three witnesses are not worthy of beJ* ¢. 
Even J the testimony w ai r¢ a DY Ti ( urt to be wholly 
credible, Plaintiff submits that the evidence does not measure up to 


the standard set down in Ma 


o, but rather amounts to little more 
than name calling pebbled with a few solitary incidents blown up in these 


| 

I} 

! 

| 

| | 
|} witnesses imaginations by rumor and hearsay. In particular the Government 
| P= P > , 

| has wholly failed to show the existence of any "Structured criminal 


" however composed. 


i 


| syndicate 


| the Supreme Court held that the Congress meant what it said in 18 U.S.C. 


| §2516 (1) when it limited authorization for wiretap application to the 
| 


|} Attorney General or any Assistant Attorney General sp ially designated 
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regulations -has added significance in this case 

ner i< Fe } . t al } ; 

because of the important safesuard these rezula- 
tions can supply. 


vy the Attorney General. §2515 provides that conversations 


h unauthorized wiretaps may not be received in evidence 


alia, this Court or the Board of Parole. 


Mr. Boreanaz stated at the hearing that it was his understanc ing 


that the wiretap application had not been properly authorized. The 


Government now claims that it was, in fact, properly authorized. Plaintiff 
suggests that if the Government now wishes to present evidence as to the 


purported authorization of the wiretap application in this case, a hearing 


should be held on the matter. 

However, at the hearing of this matter, Government counsel 
conceded at page 105 of the transcript that the overheard conversations 
wer2 not "sufficient to try any kind of an extortionate credit case". It 
is stbmitted then that the Government has already admitted the insub- 
imissible, could 


stantiality of this evidence, and that therefore, even if ; 


not effect the result. 


CONCLUSION: For all the aforementioned reasons, it is respect- 


Ve 


fully submitted that this Court should order the Plaintiff discharged from 


federal custody. 


Respectfully submitted, 


Philip B. Abramowitz, Of Counsel 
MARTOCHE, COLLESANO, / BRAMOWITZ & GELLER 
Office and Post Office Address 
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76 Niagara Street 
Buffalo, New York 14202 
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UNLTED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


ALBERT M. BILLITERI, 


Plaintiff-Petitioner, 


Vis Civil Action Nos. 
74-365 and 
UNITED STATES BOARD OF PAROLE, 74-580 (Consolidated) 
ET AL., 


Defendants-Respondents 


a me 


DEFENDANTS-RESPONDENTS'! SUPPLEMENTAL 
MEMORANDUM OF LAW 
PRELIMINARY STATEMENT 
When petitioner Albert M. Billiteri was considered for pa- 
role in January, 1975, the Board of Parole utilized its paroling 
policy guidelines, 28 CFR § 2.20, in reaching its decision to 


deny parole and continue Mr. Billiteri to the expiration of his 


sentence. In evaluating Mr. Billiteri's case under its guidelines, 


the Board rated Mr. Billiteri's offense behavior as "very high 
severity because it involved extortion which is in the very 
high severity [category] of the Board's guidelines." Petitioner 
has challenged this severity rating, claiming that the Board 
could not rate his offense severity the same as that for extor- 
tion because he pleaded guilty merely to conspiracy to grant and 
collect extortionate credit, the substantive counts charging ex- 
tortion having been dismissed on the government's motion. 
ARGUMENT 
I. HAVING FAILED TO PURSUE ADMINISTRATIVE 

REMEDIES ESTABLISHED BY PAROLE BOARD 

REGULATIONS, PETITIONER SHOULD NOT BE 

PERMITTED TO CLAIM IN THIS COURT THAT 

THE PAROLE BOARD SHOULD HAVE DECIDED 

HIS CASE DIFFERENTLY. 


On the notice of action dated January 15, 1975, by which 


petitioner was informed of the Eoard's most recent decision in 


continue conrinement peyond tne appropriate purdaiiney 
will still afford the prisoncr an opportunitz to : 
challenge the allegations in his administrative appeals. 


— 


his case, petitioner was informed that he could appeal that 
decision within thirty days. Tne appeal procedure from 
original jurisdiction decisions of the Board is set out in 


detail —= CFR § 2.27. At the time petitioner's case was 
1 
decided” that section provided as follows: 


§2.27 Appeal of original jurisdiction 
cases. 

(a) Cases decided under the procedure 
specified in § 2.17 may be appealed 
within thirty days of the entry of tiie 
decision to the National Appellate Buard. 
fhe National Appellate Board, upon the 
concurrence of two members, may affirm 
the decision or schedule the case for a 
review by the entire Board at its next 
quarterly meeting. A quorum of five 
members shall be reauired and all decisions 
shall be by a majority vote. The Chair- 
man shall. vote on the decision only in the 
absence of a member. This appellate 
decision shall be final. 

(bo) If an appellate hearing is sched- 
uled, attorneys, relatives, or other 


interested parties who wish to speak 

for or against parole at such hearing 
must submit a written request to the 
Chairman of the Board stating their re- 
lationship to the prisoner and the 
general nature of the material they wish 
to present. Tne Chairman shail deter- 
mine if the requested appearances will be 
permitted. 

(c) If no appeal is filed within thirty 
days of the entry of the Regionai Directors’ 
decision, this decision shall stand as the 
final decision of the Board. 

(d) The bases for this appeal shall be 
the same as for a regional appeal as set 
forth in § 2.25(d). 


The affidavit of John F. Sicoli, dated May 30, 1975, 
reveals that no appeal from the January, 1975, decision was 
submitted by the petitioner. Instead, petitioner came dir- 
ectly to this Court to dispute the Board's pla:ement of his 
17 ‘Tne procedure for originalj jurisdiction decisions at 


both the initial and appellate stages has subsequently been 
revised. See 40 Fed. Reg. 10975, 10980 (March 10, 1975). 


as 


and Joseph LaPorta supports the alleged offense. 


offense behavior .n the very higa severity category. This 
course of action by petitioner frustrates the orderly operation 
of the procedures established by the Parole Board for consi- 
deration of cases. Tne Board's administrative appeal procedure 
was designed to improve the administration of the parole system 
by allowing parole applicants to dispute the conclusions 
reached in the initial decision. The severity rating given 

a case is an element of the parole decision which lends itself 
especially well to effective review on the administrative 
appeal. Cf. Lupo v. Norton, 371 F.Supp. 156, 162 (D. Conn. 
1974). Since the types of offense behavior typical of each 
severity category are listed on the severity scale of the 
guidelines, a prisoner who believes that his offense behavior 
has been overrated has merely to describe the factual circum- 
stances of his offense and explain to the Board why he feels 
that conduct is more like the offense behaviors listed for a 
lower category. Since the petitioner has bypassed this op- 
portunity for administrative review of his severity rating, he 
should not be allowed to obtain judicial review of that same 
determination. Talerico v. Warden, No. 75-134 Civil (M.D. Pa., 
March 4, 1975)(copy attached). 

The doctrine of exhaustion of administrative remedies is 
essential in considering prisoner petitions just as it is in 
other administrative settings. By developing formal admini- 
strative review procedures, the Board of Parole and Bureau of 
Prisons have expressed a willingness to correct errors in their 
own actions. Failure to utilize available administrative remedies 
is a widely accepted basis for dismissal of prisoners' lawsuits. 
See Waddell v. Alldredre, 480 F.2d 1078 (3d Cir. 1973); 
Thompson v. United States, 492 F.2d 1082 (5th Cir. 1974); 
Willis v. Ciccone, 506 F.2d 1011 (8th Cir. 1974); Frazier v. 
Ciccone, 506 F.2d 1022 (8th Cir. 1974); Smoake v. Willingham, "A 
359 F.2d 386 (10th Cir. 1966); Kochie v. Norton, 343 F.Supp. 

956 (D. Conn. 1972). 


extortionis » has , -asonably a 0} i 
t, he has been reasonably and properly given the very high severity 


rating which his crime supports, 


It is expeated that petitioner will respond by claiming 
that pines of administrative remedies would have been futile 
for him because he is seeking judicial review not of the con- 
clusion reached by the Parole Board but of the Board's legal 
authority to consider aggravating circumstances of a prisoner's 
offense behavior not mentioned in the indictment. Such a con- 
tention must be rejected. It might be that the actual cizcum- 
stances of petitioner's offense behavior warrant something 
less than a “very high" severity rating. However, petitioner's 
refusal to inform the Board why his offense behavior should be 
rated differently must be taken by the Board to be an acceptance 
of "very high" rating. Thus, the posture of this issue as it 
presently stands before the Parole Board is not merely a "very 
high" severity rating based on alleged behavior, but a "very 
high" rating based on undisputed alleged behavior. 

II. THE PAROLE BOARD ACTED 
PROPERLY WITHIN THE SCOPE O} 
ITS DISCRETION IN RATING 
PETITIONER'S CrFENSE BEHAVIOR 
AS "VERY HIGH" SEVERITY 

Mis Court's decision of November 26, 1974, in this case 
correctly observed that the Parole Board's regulations allow 
the consideration of alleged offenses. The present case illus- 
tratesvery well the necessity for an inguiry beyond the statu- 
tory definition or the indictment's description of the crime 
for which the prisoner was convicted. Tne Parole Board's 
guidelines do not list cthe offense of "conspiracy" in any par- 
ticular offense severity category. Indeed, it would be foolish 
to do so in light of the wide varieties of offenses persons 
could conspire to commit, from defacing a coin to carrying out 
mass murders. Since petitioner was convicted on a guilty plea, 


{4t is impossible to inquire into a trial transeript to determine 


alte 
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what facts were ‘proven to establisn the offense. Reference to 
the indictment has only limited usefulness. It discloses that 
the conspiracy in this case was to violate the Extortionate 
Credit Act, 18 U.S.C. § 891, et seq. over a period of time freia 
June 1,1968, to July 15, 1969. However, nothing is learned 
of the culpability of the individual conspirators or the extent 
to which the conspiracy was executed. 

In these circumstances, it is the duty of the sentencing 
court and the Board of Parole to look to sources beyond the 
indictment in order to make informed decisions on the facts of 
jndividual cases. To give identical treatment to each violation 
of the same statute would make the sentencing or parole decision 
making process unduly mechanical and blind to re.lity. In order 
to achieve individual consideration of eacn case on its merits, 
sentencing courts and parole boards have traditionally referred 
to descriptions of the details of offenses cont :iued in presen- 
tence reports. Consideration of such reports have been consis- 
tently upheld by appe-late courts even though they may contain 
descriptions of criminal conduct for which the defendant has 
not been convicted. In United States v. Doyle, 348 F.2d 715 
(2a Cir. 1965), cert. denied, 382 U.S. 843, the Court of Appeals 
for this Circuit specifically addressed the question of a sen- 
tencing court's consideration of information relating to counts 
of an indictment which have been dismissed: 

. e« e The narrowing of the indictment to a 
single count limits the maximum punishment 
the court can impose but not the scope of 
the court's consideration within the maxi-. 
mum. Tne dismissal of the other counts at 
the Government's request was not an ad judi- 
cation against it on the merits, even 
though, as a result of the statute of 
limitations, no further prosecution can 


occur for the offenses there charged. 
Te aim of the sentencing court is to 


2/ Te fact that the offense behavior extended over more than a 
year, involving multiple separate offenses, is itself an aggra- 
vating factor in this case. ; 


gers 


DATED: May 19, 1975 BY: is. cay. C i A 
AT: Buffalo, New York DENNIS P. O'KEEPE 


Department of dee tice Attorney 


acquire a thorough acauaintance with the 
character and history of the man before 
it. lLts synopsis shouid include the un- 
favorable, as well as tne favorable, data, 
and few things could be so relevant as 
other criminal activity of the defendant, 
particularly activity closely related to 
the crime at hand. Counsel suggests that 
although a "criminal record" may be consi- 
dered, crimes not passed on by a court are 
beyond the pale, but we see nothing to 
warrant this distinction. Williams v. 
People of State of New York, 337 U.S. 241, 
65 S.C. 1079, 93 L.Ed. 1337 (1949). Of 
necessity, much of the information gar- 
nered by the probation officer wi tl be 
hearsay and +11 doubt less be discounted 
accordingly, out the very object of the 
process is scope and the defendant is 
always guarded by the statutory maximum. 
To argue that the presumption of innocence 
is affrouted by considering unproven crim- 
inal activity is as implausible as taking 
the double jeopardy clause to bar reference 
to past convictiors. 348 F.2d at 721. 


In United States v. Tucker, §©4 U.S. 443, 447 (1971), 

Supreme Court cited with approval the above quoted holding in 
Doyle. Consideratio~ »%f unproven offenses for sentencing pur- 
poses hes been upheld in numerous other decisions. See, @.fe, 
United States v. Sweig, 454 F.2d 181, 184 (2d Cir. 1972) 
(evidence on charges of which defendant was acquitted); United 
States v. Cifarelli, 401 F.2d 512, 514 (2d Cir. 1968). 

In Lupo v. Norton, supra, it was recognized that the Board 
of Parole, like the sentencing court, must be able to refer to 
sources other than the statutory definition of the commitment 
offense in deciding whether or when to parole a prisoner. Since 
the parole eligibility statutes give the Parole Board a large 
part of the responsibility for de ‘ding how long prisoners must 
remain in prison, it is imperative that the Board be allowed to 
consider the same information used by the sentencing court. To 
require the Parole Board to act on less information would result 
in uninformed parole release decisions which would nullify the 


informed decision. by sentencing judges. 


t 


| MARTOCHE, COLLESANO, ANHAMOWITZ & GEILEH 
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Xv CONCLUSION 


For these reasons, the Court should deny the relief sougnt 


by the petitioner in these cases. 
Respectfully submitted, 


RICHARD J. ARCARA 
United States Attorney 


ee” . 9 A 
ENNIS P. O'KEEFE 


Attorney, Department of Justice 


DATED: June 3, 1975 


AT: Buffalo, New York 


rea eee ee 
I, John F. Sicoli, being duly sworn, depose and 
state as follows: 


1. I am Senior Case Analyst of the Northeast 
Region of the U.S. Board of Parole with offices located at 
Scott Plaza II, Industrial Highway and Tinicum Township, 
Philadelphia, Pennsylvania. 


2. T have examined the file of Albert M. Billiteri, 
Register Number 87332-132, and find as follows: 


Mr. Billiteri's parole case was considered on January 13, 
1975 by the Borzrd's Regional Directors acting en banc pursuant 
to 28 C.F.R. Section 2.17, in compliance with a court order of 
November 26, 1974. The Board issued an order on January 15, 1975, 
that no change be made in the previous order to contimue his case to 
the expiration of his sentence. 


Mr. Billiteri has failed to take an administrative appeal 
from this decision pursuant to 28 C.F.R. Section 2.27. Mr. 
Billiteri, had, under this regulation, thirty days from the entry 
of the decision in his case to appeal to the entire Board at its 
next quarterly meeting. Failure to perfect an appeal thereby 
allowed the decision of January 15, 1975, to stand as the final 
decision of the Board, as set forth in 28 C.F.R. Section 2.27(c). 


ie 
S(sdlos5° VEE MEA 


DATE JOHN «. SICOLI, Senior Analyst 


Pam We Cc Foard of Parole, Northeast Region 


Peiladelphia, Pennsylvania 


Subscribed and sworn to before me this 27 day of May 1975 


ie 4 aie 
Parr tene:.. ) 


Fublie 
EVA M. FASO. oe Co. Pa 


Tinicum TwP- Delewar 


thy Commission Expires 


weve als 


ww - 


2 
— 
pe 

-* 
oa 


JIS 


| 
A 


oan - 
dove Data 


Jans V 


OG 


; 


en caw 


ra) 


& 


o 

4 

’ 

‘a 

ny ’ 
~ “5 
~ — 
de 

an 

-4 

er 


seat 


’ 


Ox 


BOAR 


hd » 


ul. 


ry 
bs aude 


yy} 
NJ 


«) 
> 


Ws 


AH Paw 
abn ase 


e) 


ord 


sy tery 


~ 
4? 
de oe bm 


Dan 


. oo 


iN 
~ 


| jade. 
- ~ wecincb tices dices ated on taaneane een ae Se 
. , 
« 
fe oo 
; c) 
esos f 
f enc : 4 
{ ” Z 
lf oh e iy a 
. 4 Ji re d 2 
of {} es ice : ' 4 Pi 
: I} rot : 4 
; } | | 
a = . o . 
rl ee 6 @ 
\ Se any 6 
4 i , ] ° : ce 
> te fan ; ; 
. ’ t~ a : ot ; ; 
c a Be F oe i ye 
‘ ec B54 & 
is 2 
; ee =“ al wm 
‘ oz mt - aie: 
. 
: bi vP ‘ 3 WO 


i 


i o) s) 1) 

> ‘ t, . »O ort I 

ee ; re r. 9 50% << 
4 


~ -, Be 
‘ns 4 : ‘ = 
‘ ¢ Bi 
> ri | : ‘ & bt : 
ree | - 0 es ’ ‘ im 
fe 3 * it S . 
5 3 3 ft. @ i) . 
2 ; m4 { ) = Se oO 
© if in oO a) 
: % fs 13 oc 9) 
os $33 t) ne ee ra) \ 
a | ‘ : pe it oa: : : 
od 4 i ~t Aras — * 
' ‘ — a 
2 . = ‘ 4 + 
‘ { = ; 
™ ~ 
45 “* 
: r 
> : - 
4 e246 a 4 


i " 
5 ‘ 
. ‘ 9 
c) 74 
Pe ‘ + * 
> ve P 
a7 - 
af — 
4 a 
“5 
H 
o% 
rn 
2 ee a 
. . 
es 255 a 
: = cpiin cine neem cies gatoneaiin mines SP 
Eg = ? ar ce era SS f see Vers Sars 


>Sp 


300 


yey 
a Aas 
a, ok ha, . 


i ' 
mat sad em 


wyeortp oe ee er 
mahas erohateshias £74 
rom gory 
Lomas aly 
> keg: . 
Fal Cee a Wise 


ny . re t, So am £ te 

.LOZoS thact TIe VRAIS 
his release ca parole u 

VE bea pats 

=F ~- . ~ e ot % ‘ 
SIOISe Yas Llacue we bie 
ee Ko nwarattay ross 
onse. .2Prealivei, 2Coy 


=o 
~ . 


“~~ 
~ 
~e 
a 
i 

, 
. 


*, “~ awe? 
tOLG aa baa 
ee wf 
. oe bs . 

re he 3 ; 


nay 
a kao 


4 lars ae 
a Was Sern 


oy -~ 5 
‘ i 4 <i 
Py Pe ees ‘De be -ee 
es Paste Ps is 


a, 
. 


oo 


io oy ota 
Lee 
VY. oyase 


re a 


3'¢ 
+ aw 
“74 
fey 
ures 
’ 


’ 

o -~we we de 
aN ~Y r ¢ $qre &F 
wae We ao wwetelai ads ta 
-- foi -~-m 


eae ee i ee 
25 poaliu 


my ty 


zuxly. 


=s3%s 2 
ne emer 


ed 
ar J 

3 £ +o: 
ea sac cS 
> kt ~~. 
G 2a dk: 
mane ~ 
Vn 6G 
“7 .t an a 
ey ate oh 


bist @o We 
5S aes Kee 


eer ot ies 

a eon 

teed hh eee 

eure & 
a 


72 7 9 
KO Wetbtes 
. p 


O28 «a 
aa = 
Ve Dek 


a Sows: 
ee ee 
oe ae 
sae . 
neato 
Dice VALe 
CInvieaec 
‘ a 
eos ny es 


~% 


ed Oars OF 1 ee 


iy ee a aby hen eb 
AJ 2 eo J c 
ge Ree 
PS a ee © 
theese Vee Why J \e Jam sey 
ano , Ae? ee. 
i ‘ 
AL sew, ww Ve -) wn 


1972, SSO F. Si 


*a\99 en on c 
19 rv) vo N 


> 


ho = de 


Potitioner 


(2974). Decisioi 


3Y Fed, 


t x 
da * > a4. le ~ c 
LILLY GAYS ar 
le + os Oo. , 
eeRCLSiON. aiic 


. secleyye + 
Oe Oawer aA € 


,° te “ee 
osm wv ae 
die web ° - 


v2 CLONS 


O02 VAS 


wiles ‘ 
e ‘ 2 


. 

re) 
é 

w 


as, 2 20 1Ccl 


mo 


hay & 


a) 
_ 4 : aa . oA 
, his AG. 2iaseds WS LOMCGQ LOU. 
Pi ae ert ers LHOnd Ss: nuUsSsw Craida se a 
¢ th, 4 Santece * ‘ . 
a Se A . fos, So te 0943 eee? ~ 439 Late sé , 
+ race ‘ 5 > 9D, @2N% AS ‘ot ’ . ‘ 
. IS, HOR Be 2G VUO, BEE UsAuGirts oes 
. ete a : 44 ~ mn, q eas sad 
a? ee Lesa £6 mth L&E Dig ara Wo & we PLGA wh pre 
ied “~ : % + pts a > 
as peVCowu tins ERC as Gad ee dedan' ss 
: et 2 ey ° ; a ee in Ait ‘ i 
ak Lis wie Dek ew pi ba tdats Let SP, ante seheak o 
ie t: Fd pa eos 9 is Pe. Lee Get ee ee eee 
self of the availtsdle adminiseretsve Drees 
-hat decisio 
vaAat Gecis a 
4 § 4-15 - natant Aon Yn tt selene 
In the insvant case porvirix AG 
: 4 + a. ee Pe, ee >, a 
. r “7 0 . 1 - } 
an Sat TO tie AAwIORSA 4 igre) 
20 WAA Dar c eC oe Troro ft ho 
ov #£OG» ACE s & 226 (19 ee LACTeL , uc 


f° * est 2 « 
finak decision froin 
P he ¥ & te 
ANHMOCLLACS BoOatG Le 
r.? ot es - - . ~ 
Boar's. SocubLaczons 


“ne 


Writ 


4. 


ail avail 
The sourt d 


cos. 


Amey Int Deyn el 

AQvNVe-LAcee wOUsa 
: are rs a . 

LEI Se Cheats 
- ° , 
ths 4 te a sd tae ‘, 
: . oe &, 

‘ - ‘ : 


bd bhi? 


y = 
Ores 


a | 
ew 


ten 


aattes 
ovr LOD 


v ~~? 

eTc) a 45 . 
mC UeaCak 
ae tat ne 
Gecoi8302 


exp 


“ay 
kame 


Aas 


actually 
ca. = , 4 
i 
‘ 4 

va 4 : 


i 


Board, 
an an 

: 

Ve, awa 
‘ oe | 
etor*s 


woe 


o 


Se yn d= 5 
one eS ee YH 


Vv 
4 


* ww 
J Ve 
*O 


Le7s 
aegs 


- 
ce 


LSU. 


cube 
ai 


aacls 


& tebe he ee 


Calc 


Ye 
- 
VOe 


. 
se 


whe 
7- 
~- 


, 
~~ 
aa 
mel 
on a 
a Be he 
eae ie 
= ~~ 
<. 


‘bene 

—~ 
yo 

wwe 


Por OF ag us . Ff Pe a ae ¢MARTOCHE, COLLESANO, AGHAME 


Attorneys at Lawe 761% rStreetet 


P “hyd . , _ Neve , - , ‘ 
° ea ie p ‘ ’ % 5 A ee ) 3 . ee 
; ke . 
. 
o = wee tal ’ ; 2-4 : ~ 
wtaces, eae 1 ekatet ae Se. [ees OS 2 Sige W emg el WA ge aa P 
| 
aI, GI i, 2. VN; Ce a: ee ke ee es i a. eek eker es Peg Mae ioe rie 3 ce = 
| 
| 
ee } 
ES 
Miceri vit x eric ken 25 = 
Poets #9 We Cideslee, Seanak We a ew ay wos Couns ye 
: Pee se Se a laa Coe eet Pace ‘ a) — s pe bake rer ‘ a 
QHCause Csi e2gency slajprie PET SE ER are O38 aca Soe ka G.s (2 3 t ean 
toy Day aw yo eee eee eer een - Auer 
~ ats ve seca Wo 4 was Vy ts bee JDO mre, Late wud &. stem © 
‘ 
wre ° ° + —¢ a se (Y - “39> soa a fern . 
a feetuel record ane syaiy Ue e¢xpor7aise; 2 Coy X= 
‘ He & © “fe ma pee = - ~ ~ ° .- “ - oe 
clive -2q acenc; SEVER an ONDOVCLNL ee} 
‘ 
H + aot tte Ws oF 2c WTesitad Te. A 4 - - = i 
to Correcs: ats OWA errors. UNLLea ooekes O23 TeL. Yas 
; 
ov & SaNpe & Ka ws O90 6OQ0 7 Hur wees eee om 
WwALaUCG, O LLY, LYIEG, DVO ELE, AU LUD, JU, O23 ‘ 
cease sn ehes OTA A Tr we? ACVRE SF Vln ee be Tiatdasnt Qhawn ss 2y7a° 
baie Sel URUwE ’ Lots, 42 iS Sy Pan £955; bic iuae. 6. Ve nLTOG hots Woh Po aVJuY, ° 
= : as 704 95 ee or " S&% te ee a . 
‘4 o - 
3Y5 U. S. 185, 194-195. Ja addition, “. . . 1% 1S pOSS25-¢ ! 
" i 
oe ae 2 eo. “A ata? 23 ao? . ‘ ‘reir = T. : 
Caae Se@HQUGRC ANG GAQLIVeErace te OO; @2asatviss saws ve Yn ve ‘ 
t 
: 
edhe eek: os a meet g ge cts, 4. os oy OR Dy ose et ay fm Pe ee Shae. vas i 
CQOSS2S8 COULC WEBEEN Lhe CLcCOusVeusss G2 cis avorey oy Ca- t 
ee. eee ee ae 4 > - oS de gs — Pe ”" re, fe -»94 . wg * fern et 
COicc. 4 5 je < a AL Les > karl Sef Fey RD Bogs. tae ehtcketee) ee. We ah Cale ne bes 
ta es ‘ : 7 ra ae MES ° 
dvradcc y weve Re ao. wee bern 
In tote mn a sta 4. one Ee Sie ase cremate, | Pe | ea 
tile LNSTAN’L Case, ad tns Course (CAL O 44a wa i 
‘ 
‘ 
. tw 4. : ’ 54 a a a | > > ee a — ; 
prasoner to simply Wal. UNclsa Che TiVS2u Vj bis ' 
i ie 
3 « ‘ : ‘122 £4% 4 . : 
4 vegulations for filing an 
i 
"op 1 : 4 - re 
Board expired and then fi , 
: ' 
we aE i eee See ee ee ve" hes eet. ee a. ¢ : 
corpus which the court yvwould consiGer On its Merivs, cis ‘ 
* 
: oer ae i * ES ee erg eke ee tee 
Goctrine ou. stion of: VEMeGCLesS WSur.ct os 5 
i . 
. ' 
OP rte Pee Ee bw sete oct PRE NPIL AAO s 3 gisey Me ae aso : 
civcunuvented and wholly underminea. b 23 shy tie cours 6 
ag 
bs o 6 ‘ ‘ ee rS ’ r ee ar ie ° 
ee AslScaltte Le Bede t br Lilts ee s eA a Se 9 
Qisdatevce COs DlbD ye. eee A onus 3.8 tities? £6 6st enV . ‘ 
Lk : iss ee’ eet Fo pt » teeator way sz “& 
‘ . - ' is ’ * . ; ‘ ® 4 ‘¢ 
f . \ ait Pa n't ’ . oPts sae . 
ee aa . . - we i I ) 


petitioner was informed of the Eoard's most recent decision in 


< ¥:7) 1] t >: » 3 P , 
. ware @ BOT? & © ee Re eo WO... = Le a4ud ch VS “2 < ai ke whens 
+ V4 pot ayeree) m7? + + 5 Jour : y it i . 
Ou Lait Ww ea & base a & ko watt & basics ZS ¥ aed ae atew<s be he 
) bE es 6? ve ~se 5 m5 = +<} a = : * , - 
So 2,2) Vai as, dL belo - ab te, ee mes, a TA RT a9 ag Sf Ged et eb 
5 3.%N-? aa ro aah Vat aA yer} Ou ~ -- ~ ? te ie! - t= . . 
eV eC eta wal ew ealdl Gde CG. eae tecaee PULLS re wpe B 5% *, 
- r Y-- > fe ty oy , 3 Gror he . 
Va Vita ericvel Lite 2 624264 a uP & enter he 
- a? + % ‘ x > 7 
aes mI dimw en rey wet we 8 / ~a& Line 
Dd eal Onlin’ dba toni a a Se dee a ase wee io ae ws 3 > 
ty to rubke on Ris aontentionds, tnat he will cers) ase 
Cregeen Bind te tee 84 em et eee hs eee 
samt, DLS: Wilinns S2BeEcreablve Base pore <a e 
i Nia +7.» ryy1 3 . de, » ~~ y -+ =, 90 Fo ois 
LVON 2. COUre Wore TO a PS eLeLOueT Ss eco 


= . . , % te = ay ay et re =T eae as tS AAS estan 4 a tie we . 
the ground he celinerately bypassec an available aamsuisto<.~ 
ve remedy and therefore should be denied a ae roe Serer 
tive remecy ana tnNererore SnouL eC @enzed an Oppereunicy’ to 

cease Whee: 7 va : es AE a —™, \ “ + an ores : 
oS5Cres. BAS S2S262°08. 20. 2zSleraa COGrt. a ky ye WOOL, ayVY, s he 
a ~ i “ou, aeaSY Ve, miSSiSsippl, BES Gt Up, DO. SHO; 
‘ ve # sf $. ‘s ar a ¢ tae > ‘Y 57 cre £ 
F Lae Vie BATS ; 0 nde 19% , e the Wa Sy ei - c 
‘ ew) ae pee i eae pay ie Pie we nF ae pen 
4 ’ VG Ws we AAs oat veeokL at & ys weesvtl Gok antanwew wy, - 
‘ 
i 
: + - aw > -y¢: ° joeaser - - . 
tiver is an awareness of an administra- 3 
, 4-3 - - : } wats ; f- ate ere Se ras he oS : 
' tive remedy a a decision not to use it made by the vetil- 
; : # 
; : 
: ag - Wine 2 ve | S sa73 J ©) -} “ cA 
jj tioner himselz. Angle v. Laird, £29 %..2d at Sb4; Ts 
; ; 
oe Be eK Rhee +m - 7 ad a rs ay . 
Crouse, 10 Cir. 1955, 344 F, 2d $27, S29. x £ecerak 
Wey -~c “ o 4-4 4 ao 9 a ee ee ae Yee woesA ww ee eee 

; hapeas corpus petitioner has daliberately bynassa2c avarinsset 

: a 

® ’ 
a 4. 3° a les 4 Ia lan = 
S$ cace Ye aca in doing so hes ? 
roi t ae : Irn i atctps44 . ys © FS on we . yet oi  o4s tov 
feited his Or administrative remedies, a Laceral Cuts 
a + $< corer? - ~~ 24 a-* yaw . 4 *. a’ ~% 
in its discretion may cewuy Naucks covpus relies. tS 
* ss ° . = . £29 oy Age: an . 
on gb Fetetl b . o- 2 a ye « ea ks wy Pee £4 ae ’ times 
' (Oe 2 ho Sissa We Sa pares ame” ieee, BG Cea ; F é . 
oy eee ‘ *-. «* pi tehy 4 w se * \ ’ , e / , . 
Ore @. 
tee e “+ , SH * e ® e ’ ‘ P 6 . , -« - . . . . , 


14 s , ef -% aw apyeHinn 5 sta 
yitailty of the SANSUSLION O ote 
bs av Fa 4 ~ bd ° > a 4 . r > 
ge tA AStou Rta = Ve as wl age y 
Wt has #he tat thorate brvroass aoc . 
weeCROUL VES GUAT SE OYVass Woes 
Jot Thaw we : lve 
rf) $45 Dod 700s i LY 
‘ . atywsiuws ae J. o2ky ~~ 
“e ws ee ee ee ee awit 4 ww ee 4 
Sn a 4 wee Ve oe $000 8 
wince tue court has ClUuce 
tm ce Sime eebgas.> aarti tzinnas Lan mat 
SEASONS CUae PSviriOwcs pide Te Ep | 
tne - court 2c Cais. 22 


sm ovaer 
weidcek se GS 


' 


wei etlS & = 


PEedGcvaL 


sate 


em i 
we ceive 


provided 


ree: Th See Fr ee a 
Gl Geeta 

Arsenate 

p> 1S50uC~zDS 


2 * c 
review OL 


under 


: 1 
aD NM 


a> 


a) 


a4 
—v 
ane) 


Geese 
4 
“399 


na Gelid 


os io 
/ 
fwe 
vs 
> 


% 


a er 
> 
vse 


‘ - . 

os] ae eae 

+ “) « 

Lsewy ey 

Vine *) 

“sy oh + 
’ 


Sia. sh 
1% Op 
- o -~ 
+ nd 
Cs On 
’ : 


vou. 


7 


oth om 


v 


ne 


wy 
eee A 


wu < 
* sw 


re 


.o 


LS ere va’ 


' 
t 
‘ 
' 
‘ 
' 
1 


oe 


Ciccone, 506 F.2d 1022 (8th Cir. 1974); Smoake v. Willingham, 
359 F.2d 386 (10th Cir. 1966); Kochie v. Norton, 343 F.Supp. 
956 (D. Conn. 1972). 
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MARTOCHE, COLLESANO, A {OWITZ & GELLER 
76 NIAGA#A § 
STANLEY J COLLESANO BUFFALO, NEW ° 2u2 
SALVATORE. K. MARTOCHE TELEPHONE @55-0717 
JACK J. GELLER AREA CODE 716 
PHILI? B. ASRAMOWITZ 
aC cae June 6, 1975 


Honorable John T. Curtin 
Chief Judge 

United States District Court 
United States Court House 
Buffalo, New York 14202 


Re: Billiteri vs. Board of Parole 
74-580 and 74-365 


Dear Judge Curtin: 


I wish to take this opportunity to very briefly respond 
to the Government's most recent memorandum in the above referenced 
case sent in a letter dated June 3, 1975. The Government alleges 
for the first time in this action that Mr. Billiteri has failed 
to exhaust his administrative remedies. This contention must be 
viewed in light of the history of this litigation. 


This case initially appeared before tunis Court after 
Mr. Billiteri had already exhausted his administrative remedies 
at which tine this Court remanded the case back to the Board 
of Parole in an Order dated November 26, 1974 which required that 


"  .the Defendant discharge the Plaintiff 
from Federal custody unless within 30 
days the United States Board of Parole 
reconsiders his application for release 

in a matter consistant with this opinion." 


This Court also stated in an Order dated January 6, 1975 


"  .the Defendants are directed to respond 
to the allegations raised in.moving papers 
of the Plaintiff in a matter most likely to 
appraise Lhe Court of tne substance of their 
defense...on January 16, 1975 at 2 p.m...” 
(Page 3 of Order dated January 6, 1975) 


Honorable John T. Curtin 
June 6, 1975 
Page 2 


Now, for the first time on June 3, 1975, the Board ass rts that 
there has not been an exhaustion of the Billiteri case which 
has been remanded with instruct.io;: that the Board of Parole 
act and make a final determinatic: within 30 days of the 
November 26, 1974 Order. 


The problem in this case has always been that time 
meant nothing for the Government but everything for the Defendant. 
Now, at this late date in an Affidavit dated May 30, 1975, John F. 
Sicole states that Mr. Biiliteri should have appealed the 
“January 15, 1975 Order denying him parole (at which he was not 
permitted to have an attorney present)...to the entire Board 
at its next quarterly meeting--presumeably on April 15, 1975. 


I would submit that the clear language of this Court's 
opinions of November 26, 1974, and January 6, 1975, demonstrate 
that the Court directed the United States Board of Parole to 
make a final decision which could be reviewed by this Court. 


Finally, I would like to point out that United States 
District Courts may review administrative proceedings if the 
Petitioner has either "exhausted" his administrative remedies 
or if it would have been "futile" to exhaust his administrative 
remedies. In this case, I most respectfully submit that it 
would have been futile for Mr. Billiteri to have waited three 
months for another panel to meet to review the decision made 
on January 15, 1975, when the Board itself refused to permit 
Mr. Billiteri to have an at-orney present at that January 15, 
1975 parole meeting. 


Please also see American Broadcasting Co. v. Federal 
Communication Commission, 191 F.2d 492, 501 where the Court said: 


"Agency °- inaction can be as harmful as 
wrong action. The Commission cannot, 
by its delay substantially nullify 
rights which the act infers though it 
preserves them in form." Ashbacker 


Radio Corp. v. Federal Communications 


Commission, 326 U.S. 327 


In this case, Board of Parole's constant attempt to 
delay this action is clearly as harmful as “wrong action". 
Mr. Billiteri can never regain the days which he spends in 
jail away from his wife and family. 
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Honorable John T. Curtin 


June 6, 1975 
3 


Page 


I most respectfully request that this Court look through 
the smoke screen of the Parole Board's most recent memorandum 
and order Mr. Billiteri released from Federal custody. 
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Departrent of Justice 
Geresee  Vuilding 
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UNITED STATES DEPATY CMENLT OF JUSTICE - 
ORCANIZED CRIME AND PACKETEERING SECTION 
WASHINGTON, D.C. 20530 
Adileess Heply to the tuffalo Field Office 
Division Indicated 921 Genesee Building 
andl Kefer to Initials and Number Buffalo, Now York 14202 


DPO:am 


July 1, 1975 


Hon. John T. Curtin 

United Stat::3 District Court Judge 
United States Courthouse - 6th Floor 
Niagara Square 

Buffalo, New York 14202 


RE: Billiteri v. The Board of Parole e al. 
Civ. 74-365 and Civ. 74-580 


Dear Judge Curtin: 


In the Board's Memorandum of May 19, 1975, at the bottom of 
page 21, the Government advised the Court that the eli.ctronic eaves- 
dropping in this cese had F-en properly authorized and, therefore, the 
Court should consider a transcript of such eavesdropping which had been 
offered in evidence by the Government in the course of the Parole 
Hearing. 


The attached memorandum of Arthur D. Porcella indicates that 
the Department of Justice has been unable to locate a documant neces- 
sary to the authentication of the propriet, of the original authoriza- 
tion; wherefore the Government hereby withdraws the transcript of 
eavesdropping which it had earlier offered to the Court. 


Very truly yours, 


° Dae GX eX 


DENNIS P. O' —— 
Department of Justice Attorney 


cc: Mr. John K. Adams. 
U.S. District Court Clerk 


Philip B. Abramowitz, Esq. 


iy Harold J. Boreanaz, Esq. 
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GSA FPMR (41 CFR 101-11.6 
Unt?PED STATES GOVERNMENT DEPARTMENT OF JUSTICE 
7 Oe we 
@ /4emorandum 
TO : Robert C. Stewart DATE: June 24, 1975 
Attorney-in-Charge, Buffalo Strike Force ADP: vda 


c ATTENTION: Dennis O'Keefe 
FROM : Arthur D. Porcella 
( Attorney 
\«/ Special Operations Unit 
SUBJECE: Albert M. Billiteri v. United States Board of Parole, et al., 
- Civil Nos. 74-365, 74-580 


This is in reply to your memoranda of May 21, and May 28, 1975, 
requesting an affidavit cor cerning * vee electronic interception 
. authorizations relating to an investigation of Albert M. Billiteri. 


When I informed Mr. O'Keefe recently that we had been unable 
to locate any information in this Unit relating to an authorization of 
June 9, 1969, he requested that we communicate that information to you 
in writing. Mr. O'Keefe also cancelled the request for an affidavit. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTER DIST: TRICT OF NEW YORK 


i 


ALBERT M. BILLITER 


Plaintiff GIV. 74-365 and 
CIV. 74-580 
-Vv- (Consolidated.) 


ee 


UNITED STATES BOARD OF PAROLE, et aay 


ee 


Defendants 


LD 


GOVERNMENT'S ANSWER TO PETITIONER 
BILLITERI'S REQUZSY TO BE ADMITTED TO 
BAIL PENDING THE DECISION IN THIS MATTER 


Now comes the United States of America, by and through its attorneys, 
Kichard J. Arcara, United States Attorney, and Dennis P. O'Keefe, Department of 
Justice attorney, and answers Petitioner Billiteri's request for bail - pending 


a decision in this matter - as follows: 


The Government submits that this Court has the right to examine the 
decision by the Parole Board in denying Mr. Billiteri's parole, to determine 
whether or not the Board acted within its own rules and regulations. However, 


the Government further submits that the Court is without jurisdiction to grant 


bail to Mr. Billiteri pending the Court's decision in this matter. See United States 


v. Minkez, 326 *.2d 411 (3rd Cir. 1964). 


Respectfully submitted, 


RICHARD J. ARCAR 
United States Attorney 


DATED: March 27, 1975 


ATs Buffalo, New York TN Y a) 


DENNIS P. O'KEEFE 
Department of Justice Attorney 


ALBERT M. BILLITERI, 
Plaintiff 
hen 
UNITED STATES BOARD OF PAROLE and Civ-74-365 
MEMBERS OF THE UNITED STATES BOARD OF PAROLE, 


INDIVIDUALLY AND IN THEIR OFFICIAL CAPACITY 
and THE UNITED STATES OF AMERICA, 


Defendants 
ALBERT M. BILLITERI, 
Plaintiff 
-vs- i Civ-74-580 
UNITED STATES BOARD OF PAROLE, 
Defendant 


NOTICE OF APPEAL 


The above named appellant, United States Parole Board et al., hereby 
appeals to the United States Court of Appeals for the Second Circuit from the 
Order of the Honorable John T. Curtin dated September 17, 1975 in the above- 


captioned matters. 


Qe: November 11, 1975 RICHARD J. ARCARA 
United States Attorney 
AT: Buffalo, New York Western District of New York 
BY: 


DENNIS P. O'KEEFE rates 
Department of Justice Attorney 


Po oh 


| 
t 


5 . ae 
F a + - ms — 
rn ec ke ee SR 
> Yj, oe DUS. Ff ve 
aes 
a a ashlee ll erga 
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NE'VY YORA 


“ UNTTED STATES BOARD OF PAROLE, et al., 


; 
bd n= hn © x Oorrrrrt7jor 
AIBERT MM. BIELLTSAL, 
Plai 
~Vs- Civ-74-550 
UNITED STATES ECARD OF PAROLES, 
- . Dezendant 
DECISION 
and 


CURTIN, District Juoce 
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bert Me. Billitar:, wnhd vas Fined 


and seatenced to a tera of live years in 1972 by the iats 


Chia? Guése Joan 0. Henderson after entering a guilty 


ry 


plea to a violati oZ# tha general conspizacy statute, 
In fiarch of 1374 the United States Soard of 
Parola issued an order which Genied parola and mrovided 
that Billiteri remain incarcerated until the expixratisn 
of his Zive-year term. The season cited for the Boarda’s a4 
decision was3 ; 


astacileag the seriousoeas oz the oZfs 
commLized and ia =2us Locemca cibl 


the weliass of society. 


nought xeliaf fzoa this cours. in Billiters vy. tmited 
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Stakes Toard of Parols, 333 7.Susp. 1217 (7.0.0.2. 1974) 
Chexeinagter “Billiteri I”}], this court remanded the ques- 
ion of Billiteri's parola release to she Board for re- 
consideration. The record in /Silliteri I ravealed that 
tha Boara had proceeded on the assumption that Billizeri 
had been convicted 22 both conspizacy and extortion. 
Billiteri's conviction, in fact, was for conspiracy only. 


tha placement of the wrong ofssns® ia the Board’s parola 


a, /¢ 


guidelines, however, Catermineda tha 


the Boaxd’s stated season for 


tha seriousness of the a 


Clearly erroneous, 


gZanse 
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Som. 


Genyiny parola, 


committed, 


explate language the Scard used to Geny * 


paxola which failed to state the 


conclusion was based. in 


commendabla 


ledged 


lishing 


silliter2i 


et seq.). Billiteri’s offense sever 
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facts upon wrich the 
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parola datermination guidelines (23 
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fiad, however, sO the Scard was Girecte 
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si@er the placement of Billiteri's “ofiense 


the guidelines and was dir 


sigeration within thict 


At the expiration of 
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Ina two cases were considered tegether and an initisl rs 
turn dats was scheduled. On tha date o2 the return, the 
government sucmitted affidavits and other documents in- 


dicating that the S0axd was attempting to substantially 


comply with tha court’s order.: The court thereazter 


Girected that the government make a full and complete 
Yeturn within ten days, the additional pericd dasigned 


to permit the Board to complete its reconsideration. On 
January 15, 1975 the government submitted afZidgavits 2nd 
Secords regaxding the Boara’s January 13, 1975 dsterzina~ 
tion to continue Billiteri to the axviration of his tara, 
to wit, sustaining tha corior Getarmination. 

Pron the government’s return, it becamsa appar- 
ent that the question of silliteri’s oryanized crims 


connections had in fact played a significant role in the 
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precedures followed by ths Beard in conducting the rede- 
2 
termination. Farthermoxe, the placement of Billiteri'’s 


Ofvense benavior in the Parola Soard’s guicelines (23 
C.P.R2. $2.29) had not received attention consistent with 
Cs 


she remand decision in BDilliteri I. [For a comple: 


Giscussion of the reconsideration 


tha Board, sce this court’s daecisicn in Billiter: -7. 


inited States Board of Parol2, 391 F.Supp. 250 (W.D.N.Y. 


1975), hereinafter “‘Dilliteri <5" 3 

As a consequence, the court declined to re- 
mand Billiteri’s parola problem to ths Scard for yet 
another reconsigeration. Instead, a hearing was sched=- 
ulead before the court for the specizic purpose oF taking 
testimony on the question of Billiteri*s oZZensa dYehav—= 
jor, and on tha question of Billiteri’s organized crina 


connections. That hearing was held on April 33, 1975 
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and the »arti2s have submitted numerous memo 

tive thereto. : 
Befors discussing the hearing conducted before 

this court, it is necessary to discuss a quastion raised 


by the govermnent for the first tins in a sucvlemantal 
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post-nearing memorandur filea June 9, 1975. Tre gov=- 
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exnment alleges that 3ill to exhausts che 


aynailabla administrative remedies followlag tha Boara’s 


determination of Sanuary 13, 1975. mhigz argunent must 


Tha Doarda’s Gacision of January 13, 1975 was 
RS pecasicned bv the order of thia court in Billlteri I, 


ngter the governmant nad naked for and received additional 


time to xreooxrt to this court on tne xreconsideration or=- 
@ered in Billiteri I. Cn January 16, 1975, when i 
government First suomitted the resuits oF the recon= 
sigexration to the court, the issue of exhaustion or 
administrative remedies was neither argued nor raised. 
On April 4, 1975, waen the Gecision in Billiteri II to 
hola a hearing in federal court was filed, the govern- 


ment Glid not avgeal, The exhaustion of zemedies ques— 
tion was not raised on April 28, 1975, in the govern~ 
ment’s pre-hearing memorandim, in the government*s 
closing arguments on cha day of the heaxing, or in <hs 
government’s initial memorandum Epllowing the hearing 
nrvicnitted May 19, 1975. 

It ig claar thas the Gecision in Billiteri If 
manifested a finding that fuxsther x=sierence of Billiteri’s 
casa to the Bcard would ba inecwitasle. Initially the 
Board had cvernteored tha time frane within which thia 
court had ordered a xeconsideration to saks piace. sec- 
ondly, the couxt specitically “ound that the question of 


SSay3a behavior was not 


r 
ty 
x» 

re 
te 
$0 
G 
& 
3 
fy] 
Fe | 
ct 
1°} 
ru 
Ww 
te 
j~ 
} 4 
b 
tr 
iy 
4 
i~ 
Q 
o 


e 


@ealt with in a manner consistent with che cours’s di- 


"ection. Thirdly, tne element of the orgenized cris 


Cesignation and the original jurisdiction treatment had 


seen abruptly injected into the case, Suyorising tha 
plaintiz<. Furthermore, there is no procedura which 

an inmates can institutes within tha administrative pro 
cess for review of an organized cxrime/original jurisdic-~ 
tion designation. This is particularly true for 
Billiteri because the Board rersistently maintained 

that the organized crine/original jurisdiction desisna- 
tion played no vrart in the oreceedings, although 


BSilliteri IZ Esund to the contrary. 
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3, therefore, apvcarsat that Billiter: has 
exhausted the available administrative orocedyural py 
cesze3 at least once on the question of offanse behavior. 
in addition, resort to administrative processes for the 
puzposes Of the organized crime designation appears to 
be futila. 

A seoarate and distinct basis, however, for 


rejecting tha government's arguocnt lies in tha innerent 


nower Of a fYaderal conct to gee its orders enforced, 


“ 


Cnea having found in Billiteri II that the Board’s ras 


consideration failed ts comeort with the directions con- 
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tained in Billiteri I, this court could have directed tha 


74-1222 (2a Cis. slip oo. June 23, 1975). It was che 
court’s judgment, however, that a hearing in osen cours 
would further the interssts of the plaintilt? and the 
government in seeing these difficult questions resolved. 
Thexsfore, the hearing held on April 350, 1975 was sched- 


cled. 


FINDINGS OF FAC® 


The testimony at the hearing immediately fo- 
cused on the organized crima connections of the olaintit= 


Dilliteri. Ths sovernment produced threes individuals who 
are currently participants in tha govermient'’s witness 
protection orogram. All were convicted faions and ad- 
mitted profassional criminals, All had been acquainted 


with the plaintiz= for several years preceding the plain- 


Gregory Parness, who testitied that he had 
pexiormed several hundsed burglaries in the late 60°s in 


the Buffalo area, first became acaualnted with pilliterd 


tm 1957. According to hia testimony, woen ha orlered to 


sel) Billiteri stolen property cn various Occasions, they 
wexe generally unable to agree on an acceptable price. 
On one occasicn, however, when Parness agreed to seil 
Billiteri some stolen procerty for $1500, Billiteri caid 
hia only $900 and reneged on the remaining sua agreed 
upon. On another cccasion, he borrowed $200 from 
Dilliteri, with the understanding that he would repay 
$240 within thirty cays. 

The most signiticant testimony that Parness 
Offered related to a burglary of a Buzfaio furrier. 
According to Parness, the stolen furs wera sold to an 5 
individual in the New York City arsa. Subsequently, 
Billiteri and a Sam Lagatutta contacted Parness and his 
par‘mers in crime and demanded $1,000 from each of the 
burglars for failing to offer the furs to Billiteri and 


elling them cut of town. ‘hen the 
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arness also tastiz 


buxglary of a jewelry store. Dilliteri had apyarently 


furnisned a tool critical to the succas3 OF the burglary 
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in exchange for a yercentags Of the loot. Tustieracre, 


Parnesa said he later had rings made for hom 


Dilliseri and Lagatatta with stones stolen ia another 


burglary. The gizt of these rings waa characterized 
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gosech Zito, formerly of Batavia, New York, 
testified that he was a bevkoaxer and associated with 
a criminal syndicats operating 27 New York City. TZite*s 
testimony focused on an incident in which he attenpted 
to collect at least a cartial payment on 2A unsecure 
loan made to a rasident of Surlzals. ‘hea 2it0 seRMmned 
for the payment, Dilliteri, who waa present, tola Zito 
that he had no business being thers and loaning money to 
3i2tliteri’s clients. This 
resolved by having. B3illiteri aventually collect she loan. 
Zito also testified that Billiteri’s resoutation was as a 
heornaker fot Tha icecal criminal syndicata. 
The government's ginal witness was Russell 
DeCicco, who testizied that ha was introduced ints & 


one Pred Mand@accio in 1971. Yrecicscs 


Leavenworth. Upon arrival in Buffalo, DeCicco was as@- 
signed to work specifically with Billiteri. Curing this 
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time, DeCicco was paid $100 a week, for which he per 
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corned 
no work. DeCiceo t stified that Billiteri claimed he ran 
a bookmaking and loan sharking operation which grossed 
$38,000 to $9,000 per weex. DeCicco also said that he 
never saw Billiteri at the place wheres Billiteri’s re- 
puted boomsaking operaticn was being conducted. CeCicco 
valated an incident when ha accomeaniead Billiteri on a 
visit to a Buffalo businessman for the purposa of disz- 
Cussing an overdue loan. DeCicco testiried, however, 
that no forca cr violence was either threatened or used. 
Decicco was apearently involved in the burglary 
of tha Bufzalo furrier which was prominent in Gregory 
Parnes3’3 earlier testimony. Ee said that he was the one 
who arzanged for the furs to be sold in New yor* City. 
DeCises also made a deal with Billiteri in regard to me 
unsold furs, by furnishing Billiteri wim a list o£ the 
nize and the tyne of the remaining furs so that Billiterts 


coulda matehn then with customers. The alleged scheme was 


Frustrated, hewaver, when the furs were discovered ov 
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authoritias and coniiscated. 
in xegarad to Billiceri’s 
Lurriar 


30mea Of Parness’s testimony 
forcible exaction oF 31,000 toom each of the 


buxrgiarse 
Thera were no Other witmessea at the hearing. 


ced grand jury ond wirsti’> man 


The government int=cdu 
sexipts cotained during the investigation which led to 
plea, sentence and subsequent 


“he only proce 
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attorneys suca 
the attention of Judge Henderson at the time of sentence, 
ing Billiteri’s 


tee 


5 - 


ttars of ssferencea regaz 


including la* 


character and standing in the community. 


CONCLUSICNS OF LAW 
The parties ara ‘agreed that the avolicaola 
atandard fox judging the organized cxine desiqnation 
snould ba that prosounded by District Cucgs Sampano in 
Masiello +. Norton, 364 P.Supp. 1133 (9.conn. 1973), 
the court said: 
> / 
) “ 


DAS Ok See''s, “ 
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ee e & prisoner may de classified as 
a member of organized crime if ths 


officials of the Parole Board have a 
Yeasonabla basi2 in Zact to concliud 
that the immats was a prominent erecta 
in a stouctured criminal syndicate com 
posed of professicnal criminais wno 
yeni zaly on unlawrul activity as 
a way of lite. 
364 P.Supo. at 1135. 
In sy judoment, the Board has sustained its 
burden under thin standard. The testimony regarding 
tha "jurisdiction" which Billiteri had over icans and 
receipt of stolan proverty indicates that he hald a 
position of scme prominence in local criminal world. 
his is further supvorted by tha testimony regaxding 
his booxmaking and loan sharking operation in which a 
number of othex criminals were employed. Purthermore, 
all of the testimony in evidence indicates that Billiteri 
derived his livelihood from these various illegal activi- 
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Tha second question to be explored ak the hear~ bai 
ing, namely, how Billiteri’s aetual offense severity 


snould be Getermined was nor resolved. There was no 


tastimony about this particular matter whatscever. T 


proceedings which led to the indict~ 
ment- of Billitsri. cweyer, thesa witnesses, althouga 
sworn, have never Deen cross-~examined. PFurthermors, 
the credibility of some of these witmesses is oven to 


qJithout Goubt, this was a major rfactor 
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some question. 


in the sovernment’s offerin Billiceri a vlea to con- 
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spiracy rather than going t trial on the sudstantivs 


seen exonerared in another Ssiony cziminal 
Tyo other felony cximinal cases wera pending against hia. 
As a result of lengthy negotiations, a package plea was 
endorsed by both varties and accepted oy gudga Henderson. 
In the actual plea proceedings dated May 24, 
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1972, Billiteri pled verz circumspect.y in an attempt to 
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How this plea fita into the Darola Doard’s 
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hemselves. Ia a racant articla, the facerai parola 
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release determinatica has been structured. Two factors 


are considered, the salient factor scores and the offense 
Characteristics, Tha salient factor is a parole proeg= 
nosis scors which evaluates the inmate's past personal 
history and release plans. ‘The scores ars grouced in 
four categories, froa very good (2 scores of 9 to 11} sO 
poor {a scora of 0 to 3). Ofisnse characteristics are 
grouped in six categories, fzorm low (minor thazt) to 
greatest (espionage, hijacking and kidnapping). 

The salient Factors ara groused on the hori- 


zontal axis of a tabla. Tha offense characteristics fora 
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the vertical axia. The matrices wnich results has four 
points whexe seach salient factoxs category iatersect3s witr 


nach of#Zensa characteristic. At cach point of intersec~ 
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range oZ actual incarceration an inmate witha 


factor score and offense characteristic can axoect to 


sarve. The Getermination o£ 


score of 3, wnich is in the good category, is not la 


igsue in this case. What is in issue is the assignment 


gory. On tha table, 5illitesi could expect to zerve 35 
to 33 months. If Billiteri’s offense severity had been 
placed in ona catagory below vary high, ha could expect 
to sexve 20 to 25 months befora obteinin his release. 
ThereZors, the placement of tha offtanse saverity is of 
wisest imcortance in making the parole cslease ceter= 
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Adult Guidelines for Deciaion Making. 
Billiteri’s ogians2 was conspizscy, 13 U.S.C. 


§371, but conspiracy is not listed among the Board's 
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Board 
mination was made sscm saviewing the pxasentence Teoors 
that Billiteri's offense most closely xresenoled extor— 
tion, and was aporooriately assigned to the very high 
catagory. Tha Board Failed to set foxth any oracise 


factual basis for reaching this paxticulas diatermination. 


The result, however, is to place aa offense caxrzying a 


. 


maximum sentence of five years in a category with an o=f— 

fansa carsying a maxinum sentence oz twenty years. 
Dilliteri possessed a salient factor score of 

3, which qualicsied him for seleasa ia a range Of 34 Oo 


45 months. An inmate with a poor nalient facter scora 
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woula ba required to serve a ranga of 55 to 65 months 
under a similay ofZansa saverity finding. Tor that in- 
mats, the range would extend beyond the statutory maxi- 
sum which Congress has set for the actual ofiense com 


mitted. Certainly a sentencing court could not consider 


a punismment outside the stasutory maximua, United States 


vy. Dovie, 243 ?.2a 715, 721 (2a Ciz.), cezt. Cani2d, 392 
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the government's negotiation for ang acceotance of a plea 


to conspizicy. That agreement binds the government. 


Cont-2cter3, Tne, v. Mnited States, 405 U.3. 1, 19 (1972). 


Now the government, having snuccassfully bargained away the 
obligation to prova extortion against Billiteri, 
establish BDillitexri’s guilt cf the underlying susstantivs 


oz2anse sy the bald assertion taat conspizacy cannok cecur 


$n a vola. Examination of the plea, set forth asove, how- 


"4 Y ays aed S37 Y tenes § om 4 4 3 Snap lepeamen* 7-3 bho rn 
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was to be any ALacussion of Billiteasi’s com: On oF the 
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suds tantive offense, that was the tine. \ 


where, if anvynere, in the guidelines Dilliteri 


Cis. 1374). See also YALZ L.J., supra at 390-32. 


Unfortunataly, the Board did not set forth 


we 


Sahavior was determined not to lie. For instauce, uncer 
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a ;oderaca category, tha offense of mailing tArevatening 
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Communications is found (13 U.S.C. 3375). Sxanmination 


¢ the minutes of the guilty nlea proceeding indicatss an 


fensa benavior mora closely approximating the sending 


threatening comaunicaticns than denavior assroximating 
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similor communication Rilliteri transmitted by taiepaone 


would, in tha Board’s view, lia in ne very 


1igh severity 


CaAreyjyory. 


In the final analysis, this sourt is ina 


mewnat incongruous position. Thera is anola support 
for tha vcrovosition that 3illiteri wes ana orgasized 


however, did not sely on this 
fact in reachicg its ultimate determination because 
there was allegedly a sufficient underlying Sasis for 
Genying parola, to wit, tha offense severity. This 
court finds, however, that the subaitted underlying 
basis is without rational foundation and cannot supers 
thea derermination made. *urthermore, another remand % 
the Board, in light of its past petlormancs, 23 unda- 
served, 23 well ay unzaizr to the plaintiiz. Therstore, 


viate renedy now. 
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Plainciz2 Billiteri’s history of organized 


erima ties indicates that his parole pregnosia isa 


+ 7 + 5 ~ . TT F232 oye ye Wi =r 
uncertain, Under te civcumstances, tL find -that his sal~ 
dent Zactox score of “4% does nok accuzataly reflect hi 
criminal ismonytratad by the testimony in 


s 
rT 


nis couxt. Therefore, I assign him a salien® factor 


ncora o£ "0%, the Lowest nosyidia. 
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In regard to nis of=ens behavior, shia court 
has twics zajected the Board’s datermination shat tre 


of#ensa be placed in the “high severity” category. A3- 


x 


owaver, <eveala that Billiteri, even with a 

sallant factor score of “O", has served the maximum per=- 

fod of incarceration apolicable under the guiaelines. 
Therefore, the defendant, United States Board 
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of Parola, is hereby dizected to forthwith release tae 


such conditions and privileges caemed apeoropriate Sy me 
Board in its discretion. - 
So oxdersed. 
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the er of B32 lite 
specizically denied 5; 


Paterson, Assistant Atcorney Pcaarnrigs pho tha Criminal 
Division, addressed a memorancum to the Chaizcman of 
the Board of Parole in reuconse to a soveizic request 
dated Marcha 3, 1974 fox i formation nestaining to the 
organized crinse connections of Almert x : 321i% 
Sicnizicantly, the secuese izom the Beard oredates Ly 
three days the initial deternination danaying 
Dilliteri varola. in tha iattes, Mr, Paterson cites 
links between Billiteri and other reputed organized 
crinma fisures in & 


s bd 4 2. ¢ . - ° - —) — 
Paterson closes 4143 Latter with a secoumencas.oa 
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by the court. 
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Now, both of you lawyers ars avare 
o£ my purpose heres. Iwant +o 
taxs a Dlea under Criminal Rulz 11 
of the Rules o2 Criminal Procecire 
which will be a solid zlea in ms 
judgment of this Courtand me 
lawyers, noth for the covermmest 
and the defendants, which cannat 
pe Gisturzed by swaseczant appli- 
cation to this Couxst® cz anothe> 
couct for lack of compliance wee 
Rula ll. You understacnd chat, 
each of you? 


Yes, your Honor. 
Yes y Ae be bg Hon Lost. 
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vVour Honor, for tha sola pur pose 
o2 complying with Rulall, my cli=- 
ent is prepared to acuit -— 
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whether vou li 
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conspixzacy <9 maxa 
loans to one ox Mora per3s0ns 
exorbitant rates of iaterest, 
that correct? 
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BSORZANAZ 3 That is correct, your Hon 
Mx. Dilliteri, you nh: hnearca wnat 
your lawyer said. Did you mace 
that c211? 
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